





December 19, 2000

Lance H. Olson, Esq.

Olson, Hagel, Waters 

& Fishburn, LLP

Plaza Towers

555 Capitol Mall, Suite 1425

Sacramento, CA 95814-4602

Re:
Your Request for Advice

Our File No.  A-00-237

Dear Mr. Olson:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (“the Act”).
  You have requested advice on behalf of Warren Salmons, City Manager for the City of Dixon concerning his duties under the conflict-of-interest provisions of the Act.  Please note that this letter should not be construed as advice concerning any conduct that may have already taken place.  Moreover, this advice is limited to the facts presented.  The Commission does not act as the finder of facts with regard to advice.
   (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION
Does the City Manager have a conflict of interest with respect to his participation in City decisions on the proposed Southpark development?

CONCLUSION

Under the facts presented, the City Manager will not have a conflict of interest with respect to the Southpark project.  The development in question will not have a reasonably foreseeable material financial effect on the City Manager’s economic interests, as discussed below.
FACTS

1.  City Development

The City of Dixon has approximately 15,000 residents and 5,000 residential dwellings, predominantly single family detached homes.  

· In 1986, the voters approved a growth management initiative, Measure B.  Measure B (reaffirmed by voters in 1996) limits new residential development to a maximum of three percent per year (approximately 150 properties in 1999).  Currently there are fewer than three dozen developable single-family lots left in the City.  One infill residential subdivision of six lots has been approved since 1997.

· In 1995, the City Council approved a General Plan amendment for the annexation and development of two new, predominately residential, growth areas known as Southwest and Southpark.  

· In 1996, the Southwest and Southpark areas were annexed.  The growth areas are expected to accommodate more than 2,000 residential dwellings over the next sixteen to twenty years, but are currently predominately agricultural.  At the same time that the General Plan was amended, a zoning ordinance was adopted consistent with the General Plan amendments to permit development of Southwest and Southpark.  

Southpark:  Southpark is primarily being built by one developer/landowner.  The development plan for Southpark will likely take the form of a planned unit development (PUD) consisting of approximately 807 dwelling units.  The developer has presented the City with a refined master plan diagram for the PUD, filed the General Plan amendment, submitted the re-zoning and tentative map applications, and provided funds for the City to hire an outside planning consultant to prepare a Supplemental Environmental Impact Report (SEIR).  The SEIR has passed administrative review and the draft document is in the 45-day review and comment period.  The developer is working with the City public works and engineering staff to define, design, and determine financing for the necessary infrastructure to serve the area.  It is likely that public hearings on the Southpark General Plan and zoning amendments (along with other related issues) will come before the Planning Commission and City Council.  

Southwest:  Southwest involves several developers/landowners and the development plan for this area will likely be a specific plan.  Hearings are not expected until 2001.

Other Developments:  In addition to the two new designated growth areas, there are efforts underway by various landowners and developers to request City consideration for General Plan amendments and re-zonings to permit residential development in areas currently zoned for non-residential development.  One such effort involved a 40-acre plot currently designed for commercial and office use.  The landowner is attempting to partially re-designate the property for residential use and has filed an application to do so.  This application will necessitate an evaluation of General Plan and zoning amendments and a determination regarding the nature and extent of environmental review.  Any new developments in this area would be subject to the provisions of Measure B.  According to your facts, as discussed more fully below, the City Manager does not have an economic interest in any of the applicants.

Several other decisions still must be made before residential development may occur in the new growth areas.  For example, minor amendments to the General Plan and zoning ordinance are needed.  These refinements to the General Plan and zoning ordinance will not result in any increases or decreases in residential development yield, or changes in the basic land use themes originally approved in 1995.  Infrastructure financing, design review, drainage and sewer planning, and supplemental environmental analyses must also be resolved before residential development may commence. 

2.  Southpark Development Decisions

According to your letter, the developer has presented the City with:

· A refined master plan diagram for the PUD.

· A General Plan amendment.
· Re-zoning and tentative map applications.
· A Supplemental Environmental Impact Report (SEIR) which has passed administrative review and is in the 45-day review and comment period.  

· Defining, designing and determining financing for the necessary infrastructure to serve the area.  

The City Manager will not be making these decisions, but will be participating in the decisions as follows:

· The City Manager will be directly involved in the preparation of the staff reports and staff recommendations, as well as reviewing the staff reports on the projects.  The reports deal with approval, denial or conditional approval of project entitlements (i.e., refinements to the General Plan and zoning ordinance, tentative maps, development agreements, and environmental review).  

· In addition, the City Manager will review the City Attorney’s report to the City Council regarding how the Southpark project will comply with Measure B.  He will participate in discussions between the City Attorney, the development community, and the City Council to develop a system of allocating housing development allotments, consistent with the constraints of Measure B.

· As to the proposed General Plan amendments and rezoning request on the 40 acres, the City Manager will be actively involved in the application and assist with the preparation of the staff report and recommendations, and play an advisory role to the City Planning Commission and City Council.  

· The City Manager will assist the planning staff in handling community development and land use planning processes and procedures, and advise the Planning Commission and City Council on these matters.

· The City Manager will also assist in overseeing the progress of residential development in the new growth areas, including matters of financing, planning, management, environmental analyses, compliance with the master plan and Measure B, and other issues which need to be resolved before residential development may be approved to begin.

· The City Manager will also assist in the planning and oversight of infrastructure development for the new growth areas (infrastructure includes drainage, sanitary sewer and traffic issues).  The City Manager, along with the City’s Finance Director, will advise the Planning Commission and City Council regarding any proposed public financing of infrastructure.  The financing of the infrastructure may involve public financing decisions for both projects.  The City Manager will also participate in negotiations and discussions with a variety of entities to find solutions to infrastructure issues to serve the area.

· Finally, the City Manager will also assist in public hearings on the new development General Plan and zoning refinements, and assist in responding to and making recommendations (including preparation, evaluation, and presentation of recommendations) relative to requests for General Plan amendments.

3.  Income to the City Manager’s spouse

The City Manager’s spouse, Susan Salmons, is a real estate agent for Century 21, Distinctive Properties Inc. (DPI).  DPI is a recent consolidation of three Century 21 brokerages from the cities of Dixon, Fairfield and Vacaville.  Mrs. Salmons has no ownership interest in DPI.  DPI specializes in residential resales and residential property management.  The Dixon component of DPI was known as Green Gables Realty.  In 1999, DPI through Green Gables Realty, was one of 50 real estate brokerage firms active in the City of Dixon.  DPI accounted for approximately 20% of residential sales transactions in Dixon, the vast majority of which were resales of existing homes.  You state that the figures for 2000 are projected to be similar.  Specifically, DPI was responsible for sales of 90 homes out of some 425 sold in 1999.  The average sale price of a home handled by DPI in 1999 was $159,373.  DPI has not been (and will not be) involved in the sale or purchase of “new production homes.”   

DPI does not have a “new homes” division, and has no plans to develop one.  Further, new production homebuilders and developers rely on “in-house” staff to initiate and close transactions.  The sales techniques of ‘new home’ agents is quite different from those of ‘traditional’ agents, consequently, new production home developers prefer to use their own agents who exclusively sell new homes.  In addition, the current policy of many new production homebuilders is that they make no commission payments to the outside agents of buyers.  You also state that market research shows that new production homes in Dixon are not built for the local market.  These developments are directed towards the Sacramento and Bay Area regional markets.  Thus, buyers of these new production homes generally come from outside the City of Dixon.  


Susan Salmons was not involved in any Dixon real estate transactions prior to 1999.  In 1999, she was involved in 4 transactions (as listing agent and/or purchasing agent).  In 2000, thus far, she has been involved in 14 ½ transactions.  She currently has one client in escrow, which is expected to conclude with an additional transaction.  The commission from these transactions is commonly split four ways, roughly 1.5 percent to each listing broker and agent, and 1.5 percent to both the purchasing broker and agent. 


The City Manager’s spouse intends to continue selling real estate within the City of Dixon, but does not anticipate any foreseeable increase in her business or that of Distinctive Properties Inc., as a result of new development in Dixon.

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides the following eight-step analysis.

� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Please note that the Commission has adopted amendments to the conflict-of-interest regulations discussed below.  We have indicated in this letter the new standards that will apply once the amendments are effective.  The anticipated effective date of these amendments is February 1, 2001.  Further, as of January 1, 2001, section 87103 has been amended.  We have noted the changes in this letter where applicable.  


� The Southwest decisions that you also describe are not anticipated to be before the City until 2001, and we do not have the specific facts to advise you at this time.  Similarly, the same would be true for the landowner who has applied to partially re-designate 40 acres of property for residential use.  This application will necessitate an evaluation of General Plan and zoning amendments and a determination regarding the nature and extent of environmental review.  However, it appears this decision too, is at a preliminary stage.








