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December 11, 2000

Eugenie P. Thomson, P.E.

Thompson Transportation Engineers, Inc.

2969 Johnson Avenue

Alameda, CA 94501

Re:
Your Request for Informal Assistance


Our File No.  I-00-239

Dear Ms. Thomson:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

QUESTION


You requested the FPPC to assess the city attorney’s letter concerning your professional engineer consulting role with the College of Alameda in relation to your serving on the planning commission, and to assess the mayor’s opinion that your growing business consulting activities were not compatible with service on the planning commission.  

CONCLUSION


The majority of your questions relate to past conduct
 and the FPPC does not provide advice as to whether an official’s past conduct did or did not comport with the conflict of interest laws.  We can, however, provide some general information that may be of assistance to you in the future about conflicts of interest, the exception for professional engineers, and planning commissioners voting on general plans.  
FACTS


Until recently, you were a City of Alameda planning board member.  The College of Alameda president and a board trustee approached you and requested you to assist in evaluating the effects of the Tinker Avenue roadway project that is in the design and planning process by the city.  The new roadway would require taking a right of way from the College of Alameda.  Secondly, the college asked you to develop a transportation circulation plan for the college.


You advised the college that you could provide it with the services for the internal transportation circulation issues and could review the city documents.  At the time, you had completed the design for the Tinker roadway and had presented this to the college president.  For this effort, you had not intended to be reimbursed by the College as this was related to the needs for Alameda as a whole and the concept was an update of one you had submitted to the city manager earlier this year.  The effort, as stipulated in the contract, was to review any city plans and documents and to develop an internal transportation system for the college campus.  


You planned to abstain from voting when the Tinker Avenue project came before the planning board.  However, you then received a written opinion from the city attorney’s office that suggested that you had a broader conflict of interest with the planning commission’s efforts to revise the general plan, based on your assistance to the College of Alameda and the Tinker Avenue project.  


You submitted your oral resignation from the Alameda planning board on September 19, 2000, and the mayor wrote to accept your resignation on September 21, 2000.  You resigned from the planning commission, in part due to the city attorney’s letter concerning your role and possible conflicts of interest in the Tinker Avenue project and the Amelia Earhart Elementary School project, which involved helping resolve traffic at the school.  You are not currently serving on the planning commission.  


The mayor has subsequently asked if you would be willing to work for the city as a professional consultant.  You are interested in clearing up whether you did or did not have a conflict of interest so that in the future you could reapply to the planning commission or run for city council.  

ANALYSIS

The majority of your questions relate to past conduct.  You requested us to opine on letters written by your city attorney and the mayor stating that they believed you may have had a conflict of interest with respect to the Tinker Avenue Project and the Amelia Earhart Project while serving on the planning commission.  You asked the FPPC to “do an assessment of the city attorney’s letter regarding your professional engineer consulting role with the College, assess the strict communication policy of the city manager that only allows communication between planning board director and planning board members and to assess the mayor’s opinion that your growing business consulting activities were not compatible with service on the planning board.”  You requested that we analyze the conclusions of these letters and determine whether in fact, you had a conflict of interest in the situations presented.  

As we have discussed with you, however, the Commission’s longstanding policy is that it does not provide officials with advice as to past conduct.  (Regulation 18329(b)(8)(a), 18329(c)(4)(A).)  The Commission provides advice as to prospective conduct only, the rationale being to encourage officials to seek advice before they act in possible violation of the conflict of interest laws.  In addition, an official’s past conduct could possibly be the subject of a complaint or an enforcement action if it was in violation of the conflict laws, and therefore, it is inappropriate for the Commission to be advising on conduct that has already occurred. 

We can, however, provide some general information concerning conflicts of interest, the limited exception for professional engineers, and planning commissioners voting on general plans, which may assist you in the future.  

1.  Conflicts of Interest Generally

We have enclosed two fact sheets for your information.  The first is titled, “Can I Vote?” and summarizes the basic conflict of interest rules.  The second is titled, “Holding Two Positions” and describes how holding private employment and a public position does not per se create a conflict under the Act, and how any possible conflicts arising from an official’s economic interests need to be analyzed on a decision-by-decision basis,
 because the official may simply disqualify him or herself from a particular decision.  Please note that the existence of a conflict of interest in a specific decision does not preclude an individual from being a public official.  The Act requires only that the public official not make, participate in making or influence the decision.  

In general, the Act prohibits public officials
 from making, participating in making or using their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  The prohibition applies to specific activities -- making, participating in making, or attempting to influence a governmental decision.  These terms are defined broadly.  (Regulations 18702-18702.4.)  An official "attempts to influence a governmental decision" that is before his or her own agency, or an agency controlled by his or her agency, if the official contacts, appears before, or otherwise attempts to influence any member, officer, employee or consultant of the agency.  (Regulation 18702.3(a).)  Attempts to influence include appearances or contacts on behalf of a client.  However, the Act does not prohibit an official's employee or partner from representing a client before the official's agency.  (Novak Advice Letter, No. I-97-365.)

2.  Exception for Architects and Engineers

 In addition, the Commission has recognized a limited exception for architects and engineers who are public officials.  Under the exception, an official is not "attempting to influence a governmental decision" if he or she prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency.  (Regulation 18702.4(b)(4), copy enclosed.)  This exception is limited to the preparation of technical documents.  Moreover, the exception does not permit an official to have any other direct contact with the agency regarding the client's project except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official.  "Necessary contact" has been narrowly construed to only allow an official to respond to questions from agency staff regarding the evaluation of drawings and submissions prepared by the official or relating to their movement through the approval process.  (Woody Advice Letter, No. I-99-061 and Holbert Advice Letter, No. I-90-080.)  Finally, the exception would not allow the official to contact agency staff with respect to any drawing or submission prepared by someone other than the official.  (Smith Advice Letter, No. A-96-022.)

The basis for the exception was set forth in a staff memorandum submitted to the Commission.  The memorandum stated: 

   "The cities were basically concerned about limitations on the professional activities of planning commissioners and city council members who are architects and engineers.  There was general agreement that planning commissioner/architects should not actually represent clients before the planning commission.  It was also agreed that such architects and engineers should be able to prepare the drawings and plans for clients, even though the drawings and the plans would have to be submitted to the planning commission.  There seemed to be general consensus among the city attorneys that this exception is necessary in order to allow the local architects and engineers to continue to practice their profession when they act as planning commissioners or council members."  (Staff Memorandum to the Commission, dated April 29, 1985.)

3.  General Plan Votes

Generally, an official must consider particular revisions to a city's general plan independently to determine if they will have a material financial effect on his or her economic interests, distinguishable from their effects on the public generally.  For example, amendments to various elements of a general plan might have a material financial effect on clients who are sources of income to an official, whereas other amendments might not.  

Large and complex governmental decisions, such as the adoption of a general plan, may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate in components in which he or she has no financial interest.  (Tartaglia Advice Letter, No. A-00-062 and Huffaker Advice Letter, No. A-86-343.)

If the general plan amendment decisions are segmented so that the various decisions in which the official has a conflict of interest are considered separately, the following procedure may be used to permit the official to participate in other decisions:

 1.  The decisions for which the official has a disqualifying financial interest must be segregated from the other decisions;

 2.  The decisions for which the official is disqualified must be considered first, and a final decision reached by the rest of the planning commission without the official’s participation;

 3.  Once a decision has been made on the portions of the general plan for which the official has a disqualifying interest, the official may participate in the subsequent deliberations regarding other portions of the general plan, so long as: (1) those deliberations do not result in a reopening or in any way affect the decision from which the official was disqualified, and (2) those decisions will not have a material financial effect on the official’s economic interest.  (Tartaglia and Huffaker Advice Letters, supra.)

In certain circumstances we have also advised that once all the specific decisions related to a general plan have been finalized, the final vote to adopt or reject the plan will not require the official’s disqualification so long as the plan is not modified at that time. (Joehnck Advice Letter, No. A-92-460, and Marino Advice Letter, No. I-89-291.)  This is the case because the general plan, as implemented through each separate decision, will affect the public officials involved in a manner that is not distinguishable from the effect on the public generally.


If you have other questions regarding this matter, you may contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel







By:  
Hyla P. Wagner








Senior Counsel, Legal Division
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� Government Code sections 81000 - 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  Because the question you pose relates to past conduct and seeks general advice, we are issuing informal assistance as allowed by section 83114 and regulation 18329.  Please be aware that informal assistance does not confer upon the requestor the immunity of formal advice.  (Section 83114 and regulation 18329.)  	


� Your request for advice was received by the FPPC on October 17, 2000, and you submitted your oral resignation from the planning commission on September 19, 2000, which was confirmed and accepted by the mayor on September 21, 2000.


� This necessarily precludes us from analyzing how any of your economic interests may be affected by governmental decisions since you are no longer a public official making governmental decisions at this time.


� As you are no longer on the planning commission, you are no longer a public official, subject to the Act’s conflict of interest provisions.  











