





January 8, 2001

John A. Ramirez

Rutan & Tucker, LLP

Post Office Box 1950

Costa Mesa, CA 92628-1950

Re:
Your Request for Advice


Our File No.   A-00-243

Dear Mr. Ramirez:


This letter is in response to your request for advice on behalf of Signal Hill City Councilmember Michael Noll regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May Councilmember Noll make and participate in making decisions concerning the Promontory and Hilltop Village developments in Signal Hill where he has received commission income from real estate sales in the City and surrounding area.? 

CONCLUSION

It is not reasonably foreseeable that the council member’s decisions concerning the Hilltop Village development will have a material financial effect on the council member or his economic interests.  However, the Promontory development, due to its large size, will have a foreseeable and material financial effect on the source of income (Prudential California Realty) to the council member.  Therefore, Councilmember Noll cannot participate in the Promontory decisions.  

FACTS


Your law firm represents the City of Signal Hill (“City”) and the members of the City Council in their official capacity.  You seek formal advice on behalf of Councilmember Michael Noll.  

There exists within the City two neighborhoods – “Promontory” and “Hilltop Village” – in which substantial new residential development projects have been considered and are being considered by the City.   In sum, the City has taken a number of legislative actions necessary to permit the residential development of these neighborhoods.  These actions include the following:

Hilltop Village

· Approval of a zoning ordinance amendment to permit 30 two-story, single-family dwellings and 6 duplex townhomes;


· Approval of a vesting tentative tract map subdividing approximately 4.5 acres of land for the 36 dwelling units;

· Approval of a site plan and design elements for the proposed dwellings;

· Vacation of certain streets and alleys;

· Approval of a final tract map.
Promontory

· Approval of a zoning ordinance amendment to permit 464 two-story, single-family dwellings;


· Approval of a vesting tentative tract map subdividing 45 acres of land;

· Approval of a site plan and design review for the proposed dwellings.

Remaining actions that will need to be taken by the City Council with respect to Promontory include: (1) the negotiation and approval of owner participation agreements; (2) the vacation of streets and alleys existing on prior subdivision maps; (3) the amendment to the vesting tentative tract map for the south flank; (4) the amendment to the vesting tentative tract map for the east and west Hilltop areas to revise the number of lots and the location of private streets; (5) the amendment to the site plan and design review plan; (6) the use of the City’s Redevelopment Agency’s power of eminent domain to acquire the Hilltop and the south flank remaining parcels; and (7) the approval of final maps.  


Councilmember Noll is a realtor in the City of Signal Hill.  Councilmember Noll’s real estate practice encompasses not only real estate transactions within the City boundaries but also real estate transactions in the cities of Long Beach, Seal Beach and Lakewood.  Councilmember Noll is an independent contractor with Prudential California Realty.  He is paid on a commission per sale basis and does not receive any compensation from Prudential California Realty for any transactions to which he was not an agent.

Recently, Prudential California Realty caused to be published and distributed a flyer which described Phases I and II of two of the new residential developments at Promontory.  The flyer was prepared for “information only.” If someone were to contact the realtors regarding the new homes offered for sale at Promontory, the realtors would direct those persons to the sales office.  The realtors (Mr. Noll and Mr. Luis Morente, also listed on the flyer) were not to receive any compensation for referring to the Promontory developments on the flyers.  


Councilmember Noll requested that his colleagues and staff in the Prudential California Realty office cease distributing any further flyers.  He also made clear that had not and did not plan on representing any buyers with respect to purchasing homes within the Promontory Crest Homes development or within the Hilltop Village development.  Moreover, the developer for both Promontory and Hilltop Village developments has made it clear that he will not be using any brokers for the purpose of selling any new residential developments, but would instead rely on the developers’ internal sales office staff.

In your December 5, 2000 letter (received in this office on December 19), you provided the following additional facts.  (1) the total number of real estate sales handled by Prudential for the year 1999 in Signal Hill, Long Beach, Seal Beach, and Lakewood is 1,007; (2) the total properties sold in Signal Hill by Prudential during the same period was 10; (3) the total number of properties sold by Councilmember Noll in 1999 in Signal Hill was four; (4) the total number of properties sold in Signal Hill in 1999 (by all brokerage firms) was 144.
ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides the following eight-step analysis.

Steps One and Two.

The first two steps in the analysis determine (1) whether the individual is a “public official” and (2) whether the individual is making, participating in making, or influencing a governmental decision, are not at issue in your letter.  As a council member in Signal Hill, Mr. Noll is a “member, officer, employee, or consultant of a state or local government agency” and, therefore, is a “public official” subject to the conflict-of-interest provisions of the Act.  (Section 82048; Reg. 18701(a).)  Additionally, the council member intends to “make” and “participate” in the decisions described above.

Step Three: Does Councilmember Noll have economic interests?
 The third step is to identify the economic interests that may be impacted by the decision.  Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The economic interests pertinent to your question are as follows:

1.  A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c).)  Since the income the council member receives is commission income,
 regulation 18703.3(c)(4) provides that for purposes of determining whether disqualification is required under the provisions of sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction must be attributed to:

“(i) The broker and brokerage business entity under whose auspices the agent works; 

“(ii) The person the agent represents in the transaction; and 

“(iii) Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.” (Regulation 18703.3(c)(3)(C).)

 Thus, Prudential is considered a source of income to the council member because he has received $500 or more from Prudential in the 12 months prior to the decision.
 

2.  A governmental decision may also have a personal financial effect on a public official.  If the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing, the official has an economic interest in the decision.  (Reg. 18703.5.) 

Thus, for purposes of the remaining analysis, financial effects on both Prudential and the council member must be considered to determine if the financial effects will be material and foreseeable.

Step Four: Are the council member’s economic interests directly or indirectly involved in the decision?

Regulation 18704.1(a) provides that a person, including business entities such as Prudential, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  

“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Under your facts, Prudential is not directly involved in the decisions in question.  However, it still must be determined if Prudential will be foreseeably and materially affected by the decision.

With respect to personal financial effects on the council member, regulation 18704.5 provides that “A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any personal financial effect on him or her or his or her immediate family.” 

Step Five and Six: Will the financial effect of the decision on the council member’s economic interest be material and reasonably foreseeable?

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one (or more) of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Reg. 18700(b)(5), Reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700(b)(6).)

Materiality

Where Prudential is indirectly involved in a decision, regulation 18705.1(b)(7) provides that the effect of a decision is material if the decision affects the entity’s gross annual receipts, expenses, assets or liabilities to the extent set forth in the applicable provision of the regulation.  For example, the lowest materiality threshold in regulation 18705.1 provides that a financial effect is considered material if any of the following apply:

“(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or 

“(B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 

“(C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”[
 ]
With respect to personal financial effects on the council member, regulation 18705.5 provides that “[a] reasonably foreseeable personal financial effect is material if it is at least $250 in any 12-month period.” 

Foreseeability

� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)   


�   “Commission income” means gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited.


� As of January 1, 2001, the threshold for disqualification in section 87103 based on income was amended to be $500.  


� You have not provided sufficient information to determine whether this is the applicable standard.   


�  The Commission has adopted amendments to these thresholds.  Assuming that this is the provision that applies to Prudential, once the amendments become effective on February 1, 2001, each of these materiality thresholds will be doubled ($20,000, $5,000, and $20,000, respectively).  





