




November 9, 2015
Robert Burnham, City Attorney

City of Newport Beach

P.O. Box 1768

Newport Beach, California 92658

Re:
Your Request for Informal Advice


Our File No.   I–00-245

Dear Mr. Burnham:


As City Attorney, you are requesting advice on behalf of Tod Ridgeway, a member of the Newport Beach City Council.  This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 Because your question is general in nature and does not pertain to a specific governmental decision, we are treating your request as one for general assistance. (Regulation 18329(b)(c).)
 

QUESTION

May Councilmember Ridgeway participate in discussions and decisions regarding a development agreement and possible amendments to the general plan to allow Conexant to expand its existing facilities in Newport Beach? 

CONCLUSION


Councilmember Ridgeway, who owns 365 shares of Conexant stock, may not participate in governmental decisions regarding the Conexant development, if it is 

reasonably foreseeable that discussions and decisions about the development agreement and amendments to the general plan will have a material financial effect on this financial interest, as discussed below.

FACTS


Conexant, a “Fortune 500” company, currently has manufacturing facilities and administrative offices in the City of Newport Beach.  Conexant plans to expand its Newport Beach facilities, and in order to do so, seeks approval of the city council on an amendment to the land use portion of the general plan and the approval of a development agreement. 


Ridgeway has been designated as one of two members on the city council and two members of the planning commission to discuss the possible development with Conexant. Ridgeway would also participate in the decisions on the development agreement and the amendment to the general plan. Councilmember Ridgeway owns 365 shares of stock in Conexant.  On October 31, 2000, Conexant was valued at $26.25 per share.

ANALYSIS


A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know, that he or she has a financial interest. (Section 87100).  The Commission has adopted a standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700, subdivisions (b)(1) – (8).)

1. Public Official


The conflict-of-interest provisions apply only to public officials. (Section 87100). As a member of the city council, Mr. Ridgeway is a public official for the purposes of the Act. (Section 82048; Regulation 18701).

2. Conduct Covered


The conflict-of-interest provisions cover specific conduct: making, participating in making or attempting to use the official’s position to influence a governmental decision. (Section 87100). Discussing and voting on whether to amend the general plan and approve a development agreement is considered making and participating in making a governmental decision and is therefore regulated by the Act. (Regulation 18702.1(a)(3).)

3. Identifying Relevant Economic Interests 

The Act's conflict-of-interest provisions apply only to conflicts arising from economic interests. (Regulation 18703).  The Commission has enumerated several economic interests including, “any business entity in which the official has a direct or indirect investment worth $1,000 or more.” (Section 87103(a).) Because Ridgeway owns stock in Conexant worth more than $1,000, this is an economic interest for the purposes of the Act.

4 and 5. Direct or Indirect Involvement and Applicable Materiality Standard


A person, including a business entity, is directly involved in a governmental decision if the person initiates the proceeding in which the decision will be made by filing an application, claim, appeal or similar request. (Regulation 18704.1(a)(1).) Because Conexant initiated this proposal seeking both an amendment to the general plan and the approval of a development agreement, we conclude Conexant is directly involved in future discussions and decisions.


The Commission applies a strict “one penny rule” as its materiality standard when a business entity is directly involved in a governmental decision.  The general rule for direct involvement provides that any financial effect on a business entity or source of income is “material.” (Regulation 18705.1).


However, where an official’s investment interest in a business entity is less than $10,000 and when the business is eligible to be traded on the NASDAQ or is listed in Fortune Magazine’s Directory of the 1,000 largest U.S. corporations, the Commission will treat what would normally be a direct involvement as an indirect involvement. (Regulation 18705.1(b)(1).) Where the exception applies, the materiality standard for business entities that are indirectly involved is used.  Regulation 18705.1(b) provides separate standards for companies traded on NASDAQ and for “Fortune 500” 

companies.

Under the Fortune 500 standard outlined in Regulation 18705.1(b)(1), the decision will be material if the decision will result in: (1) an increase or decrease in gross revenues of $1,000,000 or more; or (2) Conexant’s expenses will increase or decrease by $250,000, or more; or (3) the value of Conexant’s assets or liabilities will increase or decrease by $1,000,000 or more. 
 
However, based on the general rule, Conexant will be deemed directly involved if on the date of the vote, Councilmember Ridgeway’s stock in Conexant is worth more than $10,000.  If so, the decision will be “material” if it has any financial effect on Conexant.  If, however, on the day of the vote, Ridgeway’s stock is worth less than $10,000, materiality will be analyzed under the exceptions provided in 18705.1(b).  Even though, as stated above, Conexant is considered directly involved, if the interest is worth less than $10,000, this interest will be analyzed as under the indirect materiality standard.

6. Is it reasonably foreseeable that the materiality standard will be met?

 
A material financial effect is reasonably foreseeable if it is substantially likely to occur. (Regulation 18706.) A material financial effect need not be a certainty, but it must be more than a mere possibility. (In re Thorner (1975) 1 FPPC Ops. 198).  Application of this standard will also depend on the applicable materiality standard discussed above.

If you have any other questions regarding this matter, please contact me at     (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel







By:  
Melissa Mikesell








Legal Intern
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided in an opinion or formal written advice. (Section 83114; Regulation 18329(c).) Further, please note that the Commission is currently considering amendments to the conflict-of-interest regulations, which may affect the analysis contained in this letter. You can monitor the progress of these changes at the Commission's Website (www.fppc.ca.gov).


�  Steps 7 and 8 of the conflict-of-interest analysis are exceptions for public officials with an interest in the decision. Because you have not provided facts that indicate these exceptions apply we have not included an analysis of these steps.


� Because Conexant is both eligible to be traded on NASDAQ and is a “Fortune 500” company, councilmember Ridgeway can apply either materiality standard. Therefore, if Conexant is indirectly involved in the governmental decision Ridgeway will only have a disqualifying conflict of interest if it is deemed material based on either standard. We assume Ridgeway would elect to use the higher threshold provided for “Fortune 500” companies, but he can also use the NASDAQ materiality standard. 





