





November 9, 2015
Robin Reynolds

5619 Kiva Drive

Sacramento, CA 95841

Re:
Your Request for Advice


Our File No.   A-00-250

Dear Mr. Reynolds:


This letter is in response to your request for advice regarding the post-employment restrictions of the Political Reform Act (the “Act”).
  

QUESTION

In the future, may you assist, for compensation, the California Farm Bureau Federation in its legal challenge to the CALFED Bay-Delta Program initiated after your retirement?

CONCLUSION


Neither the Act’s permanent ban nor one year ban prohibits you from accepting payment for assisting with the California Farm Bureau Federation’s legal challenge to the CALFED Bay-Delta Program.  However, you must still comply with provisions of the one year ban which prohibit any appearance or communication before your former state agency, or an official or employee thereof, for the purpose of influencing legislative or administrative action.

FACTS

You retired from service with the State of California on February 28, 2000.  You were employed as an Environmental Program Manager with the California Department of Food and Agriculture (CDFA).  One of your assignments was to follow the CALFED program, a joint federal-state entity formed by a Framework Agreement in June 1994 to make recommendations for developing California’s 30-year water plan.  CALFED is composed of both state and federal agencies
 including CDFA, which is not a signatory of the CALFED Framework Agreement but was asked to participate.  The Framework Agreement is a blueprint for addressing water resource conflicts within a sustained, long-term effort by the CALFED agencies and stakeholder groups.  

The CALFED consortium is a forum for discussion and has no independent decision making powers.  It does not grant permits and it cannot spend money.  CALFED recommendations are referred back to a member agency that can then determine whether or not it wishes to implement all or any part of such recommendations.  Its staff is borrowed on a temporary basis from the individual agencies which are part of the consortium and each staff person is governed by his or her home agency rules.  CDFA has no authority to approve, deny, or otherwise exercise discretionary approval over the CALFED program.

As part of your duties with CDFA, you attended numerous meetings, reviewed CALFED documents, briefed CDFA management on CALFED progress, and drafted correspondence to CALFED.  Some of your contact with CALFED related to the California Environmental Quality Act (CEQA). 


In July of 2000, CALFED issued a Programmatic EIS/EIR and subsequently approved a CALFED Bay-Delta Program.  On September 27, 2000, an organization to which you belong, the California Farm Bureau Federation, filed a lawsuit against several CALFED member agencies and the Governor of California, challenging their approval of the CALFED Bay-Delta Program.  The California state agencies are the Resources Agency, and the California Environmental Protection Agency.  CDFA was not named in the lawsuit, and is not involved in the proceeding in any way.  One of the issues involved in the lawsuit is CALFED compliance with CEQA.

ANALYSIS

Public officials who leave state service are subject to two types of post‑employment restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service.  The second is a one‑year ban on making any appearance before their former agency, for compensation, for the purpose of influencing any administrative, legislative or other specified actions.

1.  Permanent Ban on “Switching Sides”

 
Section 87401 provides: 

  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making 

any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply: 

     

  (a) The State of California is a party or has a direct and substantial interest. 

     

  (b) The proceeding is one in which the former state administrative official participated.” (Section 87401.)

Section 87402 provides: 

  “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.” (Section 87402.)

Sections 87401 and 87402 prohibit former state administrative officials, who participated in a judicial, quasi‑judicial or other proceeding while employed by a state administrative agency, from being paid to represent or assist in representing another person regarding that same proceeding.  (Grady Advice Letter, No.  I-99-034.)  A lawsuit is considered a judicial, quasi-judicial or other proceeding involving specific parties. (Witherspoon Advice Letter, No. A-94-371; McGrath Advice Letter, No. A-90-085.)  Thus, if you participated in this lawsuit as a state administrative official, you are prohibited from representing, aiding, advising, counseling, consulting or assisting the California Farm Bureau Federation regarding this litigation for compensation. You have indicated that the subject of the lawsuit was issued in July 2000 and that the lawsuit was initiated in September 2000, well after your retirement.  Therefore, although you may have made advisory comments relating to CEQA issues during the CALFED planning process, we conclude that you did not participate in this lawsuit, which we have identified as the relevant “proceeding” for purposes of the permanent ban.  Consequently, you may accept payment for assisting the California Farm Bureau Federation in its legal challenge to the CALFED Bay-Delta Program.

2.  One‑Year Ban

In addition to the permanent ban, the Act specifically provides that no designated employee of a state administrative agency: 

  “[F]or a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406(d)(1).)

Under the one-year ban, your former agency includes any state administrative agency you worked for or represented during the 12 month period before you left state service.  Based on the facts you have provided, your former agency is CDFA, and you are prohibited from appearing before or communicating with any officer or employee of this agency to influence administrative or legislative action.

However, under Section 87406(d)(1), an “appearance before a state administrative agency” does not include an appearance in a court of law.  (Section 87406(d)(1).)  Therefore, an appearance by you before a court regarding the legal challenge to the CALFED Bay-Delta Program on behalf of the California Farm Bureau Federation is not prohibited by the one year ban.
  
Further, the one year ban will not forbid you from using your expertise to advise clients on the procedural requirements, plans, or policies of CALFED or CDFA.  Please observe that, in any situation, you may not be identified in connection with your clients’ efforts to influence your former agency during the one year period in any way.  Moreover, the permanent ban, as discussed earlier, may limit such activities depending on the specific proceeding.


 If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel







By:  
Natalie Bocanegra, 

Staff Counsel,
Legal Division
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  The federal agencies participating in CALFED are the U.S. Department of the Interior, Army Corps of Engineers, Department of Agriculture, the Environmental Protection Agency, Department of Commerce, and Western Area Power Administration.  The California state agencies are the California Departments of Water Resources, Fish and Game, Food and Agriculture, the State Water Resources Control Board, and the Delta Protection Commission.


� Your former agency also includes any agency whose budget, personnel, and other operations are subject to the direction and control of your former agency.  (Regulation 18746.1(b)(6)(B).)  Based on the structure and role of CALFED as we understand it from facts presented in both your letter and the Yates Advice Letter, No. A-00-097, CALFED is not an agency whose budget, personnel, and other operations are subject to the direction and control of CDFA.  Therefore, we conclude that CALFED is not your former agency for purposes of this letter.





� Such an appearance or a communication in a different type of forum may be prohibited.  Please refer to the enclosed FPPC document entitled, “Leaving Your State Job?  Post-Employment Restrictions May Affect You” for additional guidance on the one year ban.  Additionally, we have enclosed Regulation 18746.2 for your information.





