





January 2, 2001

Joe Galligan, Councilmember

City of Burlingame

City Hall – 501 Primrose Road

Burlingame, CA 94010-3997

Re:
Your Request for Advice


Our File No.   A-00-252

Dear Mr. Galligan:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

QUESTION

Does your ownership of 6,400 shares of stock in options in Greater Bay Bancorp result in a conflict of interest with respect to decisions that will foreseeably materially affect (1) Peninsula Bank of Commerce, (2) a subsidiary of Greater Bay Bancorp, or (3) a customer of Greater Bay Bancorp or its subsidiaries?

CONCLUSION


In addition to other economic interests as described below, your ownership of stock options (if valued at $1,000 or more, or $2,000 or more after January 1, 2001) creates an economic interest in Greater Bay Bancorp and all of its subsidiaries.  You do not have an economic interest in the customers of Greater Bay Bancorp, or customers of its subsidiaries.

FACTS


You are a City Council member of the City of Burlingame.  You recently resigned as a member of the Board of Directors of the Peninsula Bank of Commerce.  You used to receive approximately $2,000 a year in salary as a director.  This has now ended.  Because of your tenure of almost 15 years as a Bank Director with Peninsula Bank of Commerce or its sister banks, you were granted the title of Director Emeritus.  It is a non-paying position and you receive no benefits such as medical or dental insurance.  You will not be able to attend Board of Director meetings but will be invited to marketing type events and meetings.  

Over the years, you have received about 10,000 stock options in Greater Bay Bancorp with an average option price of $13.  You have exercised all possible options to date, and now hold 6,400 unexercised options.  Two thousand shares will mature in 2001, and another 2,000 shares in 2002 with the remaining amount maturing in 2003 and 2004. 


To exercise an option, you first have to wait for it to mature.  Once it matures, you can exercise the option by paying the option price.  For example, if, on the date of exercise, the stock is worth $30 per share, then you would pay $13, and could immediately sell the stock for its market price of $30, making a $17 profit per share.   There is no guarantee that the stock will be worth more than the option price when it matures.  


The Peninsula Bank of Commerce is a wholly owned subsidiary of Greater Bay Bancorp, a publicly traded corporation on the NASDAQ.  In addition to Peninsula Bank of Commerce, Greater Bay Bancorp owns and controls about ten (10) other subsidiaries including Mid-Peninsula Bank, Cupertino National Bank, Bay Area Bank, and Golden Gate Bank.  


You recently sold your entire holdings in Greater Bay Bancorp, which consisted of 35,000 shares.  Today, Greater Bay Bancorp has approximately 33,440,000 shares outstanding.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides the following eight-step analysis.

Steps One and Two:  (1) Is the individual a “public official” and (2) is the individual making, participating in making, or influencing a governmental decision?

The first two steps in the analysis are not at issue in your letter.  As a city council member in Burlingame, you are a “member, officer, employee, or consultant of a state or local government agency” and, therefore, are a “public official” subject to the conflict-of-interest provisions of the Act.  (Section 82048; Reg. 18701(a).)  Additionally, you wish to “make” and “participate” in decisions that might affect Greater Bay Bancorp and its subsidiaries.  (Regs. 18702.1 and 18702.2.)  

Step Three: Do you have economic interests involved in the decision?
 Your question focuses on this third step in the standard analysis.  The third step is to identify the economic interests that may be impacted by the decision.  Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The economic interests pertinent to your question are as follows: 

1.  Business Investment.  You have an economic interest in a business entity in which you, your spouse, your dependent children or anyone acting on your behalf has invested $2,000 or more.  Section 82034 defines “investment” to mean “any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family…” [Emphasis added].  Thus, your stock options constitute an investment interest in Greater Bay Bancorp. 

2.  Business Employment or Management.  You have an economic interest in a business entity for which you are a director, officer, partner, trustee, employee, or hold any position of management.  Thus, even as an unpaid Director Emeritus of Greater Bay Bancorp, since you are a director, Greater Bay Bancorp is an economic interest. (Section 87103(d); Fors Advice Letter, No. I-91-417.)  

3.  Sources of Income:  You also have an economic interest in any person from whom you have received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Reg. 18703.3.)  In your case, you have received income from Greater Bay Bancorp.  Please note, income in excess of the dollar thresholds of section 87103(c) are disqualifying for 12 months after receipt of the final payment in excess of the threshold.

Under some circumstances, income will be attributable to more than one source, or the Commission will pierce through a business entity that is an employer and attribute the income to a payor (i.e., the customer of the business).  Your facts do not indicate any basis to treat the customers of Greater Bay Bancorp or its subsidiaries as sources of income to you.
4.  Parents and Subsidiaries:  The analysis of business interests of a public official do not end with the identification of investments, business positions, and sources 

of income.  The Act also recognizes that: “[a]n official has a financial interest in a decision within the meaning of Government Code section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in Government Code section 87103(a), (c) or (d).  (Reg. 18703.1(c).) [Emphasis added]

Regulation 18703.1(d)(1) defines a parent-subsidiary relationship as follows:

“Parent-subsidiary. A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.”

According to your facts, you stated that ten subsidiaries of Greater Bay Bancorp do business in your jurisdiction.  If the relationships meet the definition of parent-subsidiary set forth above, you will have an economic interest in each of the subsidiaries, as well as Greater Bay Bancorp.

Step Four: Are your economic interests directly or indirectly involved in the decision?

Regulation 18704.1(a) provides that: “[a] person, including business entities… [such as Greater Bay Bancorp and all of its subsidiaries,] “is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  (1) [i]nitiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) [i]s a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  

Your question, however, specifically concerns decisions affecting the customers of the banks in question.  In those cases, it would not appear that the banks in question are considered “directly involved” in the decision as defined in regulation 18704.1(a).  Regulation 18704.1(b) provides that if a business entity is not directly involved in a governmental decision, apply the materiality standard in regulation 18705.1(b).

Step Five and Six: (5) Will the financial effect of the decision on your economic interest be material, and (6) reasonably foreseeable?

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one of those economic interests. This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in 

Commission regulations. (Reg. 18700(b)(5), Reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700(b)(6).)

The applicable materiality standard varies depending on the financial size of the business entity in question.  For example, with respect to Greater Bay Bancorp, a NASDAQ corporation, the effect of a decision is considered material if:

“(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $150,000 or more; or 

“(B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $50,000 or more; or 

“(C) The decision will result in an increase or decrease in the value of assets or liabilities of $150,000 or more.”  18705.1(b)(2)

This regulation has been amended to impose higher materiality thresholds.  The new thresholds would be an increase or decrease in the gross revenues for a fiscal year of $300,000 or more, an effect on expenses for a fiscal year in the amount of $100,000 or more; or an increase or decrease in the value of assets or liabilities of $300,000 or more.  We anticipate that these new thresholds will become effective February 1, 2001.

Generally, the foreseeability analysis must be applied on a decision-by-decision basis.  Regulation 18706 provides: “A material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards (see Cal. Code Regs., tit. 2, §§18704, 18705) applicable to that economic interest will be met as a result of the governmental decision.”  Without the facts of a specific decision we cannot provide guidance as to when it is foreseeable that a decision affecting the customer of the bank will have a material financial effect on the bank itself.  In many cases it may not be foreseeable because the decision concerning the customer will be wholly unrelated to the customer’s relationship to the bank.  However, analysis of foreseeability will depend on the facts of a specific decision.  

Steps Seven and Eight:  (7)  Will the reasonably foreseeable and material financial effect on your economic interests be distinguishable from the effect on the public generally, and (8) are you legally required to participate in the decision?

We have not gone on to analyze the last two steps. Your facts do not suggest that either of these exceptions to the conflict of interest disqualification rules is applicable.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel







By:  
John W. Wallace









Senior Counsel, Legal Division
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Please note that regulation 18705.1 has been amended and the applicable section once the amendments become effective will be regulation 18705.1(c) rather than 18705.1(b).  It is anticipated that the amendments will take effect on February 1, 2001.





