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December 29, 2000

Douglas C. Holland

Woodruff, Spradlin & Smart

701 South Parker Street, Suite 8000

Orange, CA 92868-4760

Re:
Your Request for Informal Assistance


Our File No.   I-00-256

Dear Mr. Holland:


This letter is in response to your request for advice, made on behalf of Mayor Pro Tem Tracy Worley, regarding provisions of the Political Reform Act (the “Act”).
  Because we do not have all facts material to determination of your question, we treat your request as one for informal assistance.
  

QUESTION

Do the Act’s conflict of interest provisions require Mayor Worley to disqualify herself from participating in decisions relating to installation of a gated fence that would limit pedestrian access between the subdivision in which she resides and an adjoining residential subdivision?

CONCLUSION

Because your inquiry poses a question of fact ultimately to be resolved by the Mayor, the Commission can only comment on the apparent sufficiency of the appraisal submitted with your advice request.  The appraisal does not address the possibility of proportionately small, but still “material” price variations in home sales following the decision.  The Mayor may not therefore rely on this appraisal to determine whether she has a disqualifying financial interest in a decision on the gated fence.  

FACTS


Tracy Worley is a member of the Tustin City Council, presently serving as the City’s Mayor Pro Tem.  She owns residential real property, valued at more than $700,000, in what is commonly referred to as the Treviso subdivision within the city limits of the City of Tustin.  This subdivision is a gated community.  Its streets are private, owned and maintained by a property owners’ association.  Mayor Worley is a member of the Board of Directors of the property owners’ association.


Adjacent to the Treviso subdivision is the Tustin Ranch Estates subdivision, also a gated community with private streets owned and maintained by a property owners’ association.  Tustin Ranch Estates has applied for a permit to build a fence with a locked gate across Lot “F” of the Tustin Ranch Estates subdivision.  Lot “F” is a paved area connecting Township Drive, within the Treviso subdivision, and Hoxie Drive, which is located in the Tustin Ranch Estates subdivision.  


At present there is no fence or barrier of any kind impeding pedestrian access between the two subdivisions.  As indicated in testimony provided to the City’s Planning Commission,  children residing in the Treviso subdivision currently walk through a portion of Tustin Ranch Estates to reach Pioneer Middle School.  Access to Tustin Ranch Estates is over Lot “F.”  Should the City approve construction of a fence and a locked gate on Lot “F,” pedestrian access from one subdivision to the other would, for all practical purposes, be eliminated.  Residents in Treviso, including school-aged children, would not have access to Tustin Estates private streets.  Conversely, Tustin Estates residents would not have access to Treviso private streets, which might provide them access to a future elementary school site.

The City’s Planning Commission approved construction of the fence and gate across Lot “F.”  However, the Planning Commission required that the fence be located closer to the alignment of Hoxie Drive and that the gate be unlocked, thereby preserving pedestrian access between the two subdivisions.  The Planning Commission’s decision has been appealed to the City Council, which is expected to act on it in the near future.


Mayor Worley’s residence is more than 300 feet from the proposed location of the fence and the affected Lot “F.”  An analysis has been performed on the financial effect of a locked gate between the two subdivisions on the Mayor’s financial interest in her residence.  This study concluded that there would be no difference between the market value of her property before and after construction of a fence with a locked gate.  

ANALYSIS

The Act prohibits public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As Mayor Pro Tem and a member of the City Council, Mayor Worley is plainly a public official.  (Section 82048.)  Your statement of facts establishes that she will be called on to make, or participate in making, governmental decisions within the meaning of the Act.  (Regulations 18702 et seq.)

An official has a potentially disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a variety of economic interests enumerated at Section 87103(a)-(e).  You have disclosed to us only one such economic interest, the Mayor’s interest in her residential real property.  We presume that her real property interest is valued at $2,000 or more.  (See Sections 87103(b) and 82033.)  Section 87103 also provides that a public official has an economic interest in her personal expenses, income, assets or liabilities, as defined by Regulation 18703.5.  However, the same regulation provides that financial effects on a public official’s real property interests shall not be considered when evaluating the personal financial effects a decision may have on the official.  

To determine whether the Mayor has a financial interest in a decision relating to the fence and gate on Lot “F,” we must separately determine whether it is reasonably foreseeable that the decision in question will have a material financial effect on either of these economic interests.  However, an effect on her real property interest will not be evaluated as an effect on her personal finances.  Since your account of the facts provides no information relating to potential effects on “personal financial effects,” apart from effects on her real property interest, we can only consider possible financial effects on the value of her real property.

The Mayor’s real property interest is not “directly involved” in the decision at issue, as defined at Regulation 18704.2(a). 
  Her property is, therefore, involved only indirectly in this decision, and the benchmark for determining whether effects on the Mayor’s property are “material” is provided by Regulation 18705.2(b). 

The Mayor’s residence appears to be more than 500 feet from Lot “F” and the proposed fence.  Under Regulation 18705.2(b), the effect of a decision is material on the Mayor’s property if it is reasonably foreseeable that the decision will affect the fair market value of her property by $10,000 or more, or the rental value by $1,000 or more within a one-year period.  (Regulation 18705.2(b)(1)(C).)
  Since the Mayor does not rent the property, the appropriate indicator for a “material” financial effect on her economic interest is a change of $10,000 or more in the property’s fair market value.  

An effect is considered to be reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  To decide whether it is reasonably foreseeable that the decision(s) in question will have an effect of $10,000 or more on the value of the Mayor’s real property, she must consider at least the factors listed in regulation 18705.2(b)(4): 

     
“(A)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

    
(B)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

    
(C)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

We have advised that reliance on an appraisal conducted by a disinterested       and otherwise qualified real estate professional, which considers the factors listed in Regulation 18705.2(b)(4), will generally be considered good faith effort by the official to assess the financial effect of a decision on his or her property.  (Perkins Advice Letter, No. A-99-024; Walter Advice Letter, No. I-92-345.)  Ultimately, however, the public official bears the responsibility of applying the standards established in the regulation.  (Bennetts Advice Letter, No. A-97-374.)  Reliance on a professional appraisal must, of course, be reasonable under the circumstances.  (Oderman Advice Letter, No. A-00-082.)  

The appraisal you have submitted for our review does not expressly consider all of the factors required by Regulation 18705.2(b)(4).  More troubling, however, the appraisal does not apply or acknowledge the materiality standard applicable to the Mayor’s property.  Instead of considering the standards and factors required under the Act, the appraiser resorts to “first principles,” as follows:

“The logical questions necessary to analyze these prospective changes is, would existing owners sell their homes due to the change in access, or, related to new product, would potential buyers defer to another tract?”  (Appraisal of November 17, 2000, at page 3.)

The appraiser reports that the decision will have one of two practical effects; either “pedestrian students will walk a longer (0.4 mile) and arguably less-safe route,” or “students who previously walked to school…will be driven.”  (Ibid.)  He acknowledges that “access and proximity to schools are considerations in the marketplace,” but finds no evidence that access and proximity to the schools will have an effect on market values.  (Ibid.)  He appears to reach this conclusion, notwithstanding facts suggesting a contrary result, because his criterion for “market value” is the number of homes bought and sold in the area.  Assuming the accuracy of his conclusion that the number of sales will remain constant, the appraiser still does not rule out sales (post decision) at prices two percent higher or lower than before.  With homes valued at over $700,000, price adjustments below two percent would affect sales prices (thus “market values”) by more than $10,000, the level at which an effect on the Mayor’s property becomes “material.”

Because the appraiser does not address the possibility of proportionately small, but still “material” price variations in a market of steady volume, the appraisal does not answer the fundamental question; the foreseeability of material financial effect on the fair market value of the Mayor’s property interest.  We cannot resolve this essentially fact-based question ourselves, so we are unable to determine whether the Mayor has a financial interest in the decision on construction of the fence and gate on Lot “F.”
 


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel

By:  
Lawrence T. Woodlock


Senior Commission Counsel

Legal Division

:jg

I:\AdviceLtrs\00256.doc
�  Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  (Regulation 18329(b)(9).)  Informal assistance does not provide the immunity under Section 83114(a) or (b).  (Regulation 18329(c)(3).)


� Real property is directly involved in a decision if the decision involves, among other things, altering the use of the property.  Such decisions typically include rezoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property.  Decisions on improvements to Lot “F” do not operate in this fashion on the Mayor’s property.  Real property not “directly involved” in a decision, it is indirectly involved for purposes of identifying the applicable materiality regulations.  (Regulation 18704.2(b).)


�   The Commission recently adopted amendments to Regulations 18704.2 and 18705.2, which are expected to become effective on February 1, 2001.  Under the new regulations, since the Mayor’s property is more than 500 feet from the site of the decision, it is presumed that the effect of the decision will not be material.  Of course, the amended regulations apply only to decisions occuring after the effective date of the regulation.  You may wish to contact us for further advice after February 1, 2001.


�  Even if the Mayor has a financial interest in the decision at issue, there are two circumstances under which she might be permitted to participate in the decisionmaking.  First, if the effect of a decision on her economic interest(s) is substantially similar to effects on the public generally; second, if she is legally required to participate in the decision notwithstanding her financial interest.  See Regulations 18700(b)(7), 18707, 18700(b)(8) and 18708.  We have no information on the potential applicability of either of these exceptions to the general rule of disqualification, but note them for your information.





