





March 8, 2001

Bill Rabenaldt, Councilman-Elect

City of Pismo Beach

111 Morro Avenue

Pismo Beach, CA 93449

Re:
Your Request for Advice


Our File No.  A-00-258

Dear Mr. Rabenaldt:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION


May you participate in decisions concerning the creation of a paid city parking lot that is near your business?

CONCLUSION


You may not participate if it is reasonably foreseeable that the decisions will result in a material financial effect on your economic interest (your business).  You must make a good faith effort to assess the effect of decisions concerning the developments by using some reasonable and objective method of evaluation.

FACTS


You are a newly elected member of the Pismo Beach City Council, and are also a business owner whose establishment is located across the street from a public parking lot.  This 220-space lot is located next to the pier in the heart of downtown and provides free parking to the public.  Your business leases the store space.  You are interested in requesting that the City of Pismo Beach create an ordinance that will establish paid parking in that lot.  In addition, you would eventually like to close that lot in favor of building a nearby parking structure.  Your business is located within 300 feet of the parking lot. 

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family, or on certain specified economic interests.  Thus, all public officials will have a conflict of interest in any decision that will have a reasonably foreseeable material financial effect on their economic interests.

In order to determine whether the prohibition in Section 87100 applies to a given decision, Regulation 18700 provides an eight-step analysis.  The first step in the analysis, whether you are a “public official” is not at issue in your letter.  Council members are public officials.

Step Two: Making, Participating, and Influencing a Governmental Decision.

Your question acknowledges that you wish to make, participate in making, and/or influence a governmental decision in your role as a council member.
  (Regulations 18702, et seq.)  Specifically, you wish to establish an ordinance creating a paid city parking lot.

Step Three: Do you have economic interests?
The third step is to identify any economic interests you have which may be impacted by the decision.  Under Section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The economic interests pertinent to your question are as follows:

1.  A public official has an economic interest in a business entity where the public official has an investment interest of $2,000 or more, or in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d).)  You are an owner and manage a bicycle and surfboard rental shop.

2.  A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (§ 87103(c).)  Thus, some of your customers may be considered potentially disqualifying economic interests under the Act.

3.  A public official has an economic interest in any real property in which he has a direct or indirect interest worth $2,000 or more.  (§ 87103, subd. (b).)  An interest in real property includes a leasehold, such as the lease of your store space, assuming the fair market value of the lease is worth $2,000 or more. (§82033.)   Generally speaking, the value of a leasehold interest is the amount of rent owed during a 12-month period.  (Reg. 18729, subd. (b).)

4.  A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.   (§ 87103.) 

Step Four: Are your economic interests directly or indirectly involved in the decision?

In the fourth step you must determine whether your economic interests are directly or indirectly involved in the decision.  Regulation 18704.1(a) provides that: 

“A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Your question concerns your involvement in decisions concerning a city parking lot, and your business and clients will presumably not be the applicants in, nor the subject of these decisions.  Thus, economic interests numbers 1 and 2 above would be indirectly involved in the decisions.  However, if there is any financial effect on your personal finances, number 4 above, your personal finances are considered directly involved.  (Regulation 18704.5.)

Regarding the leasehold interest held by your business, number 3, a real property interest is directly involved in a governmental decision if it is the subject of the governmental decision, or if it is located within 500 feet of the boundaries of the real property which is the subject of the governmental decision.  (Reg. 18704.2, subd. (a).)  Since your property is within 500 feet of the subject lot, your leasehold interest is considered directly involved in the governmental decision.

Steps Five and Six: Will the reasonably foreseeable financial effect of the decision on your economic interests be material?

In step five and six, the public official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one of his or her economic interests.  First, in step five, the official must find the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide in step six whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

Personal Finances:  Personal financial effects are most easily dealt with.  A personal financial effect is material if it is at least $250 in any 12-month period.  However, Regulation 18705.5 provides that “[w]hen determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall be considered.”  Thus, if the only personal financial effects are those resulting from financial effects on your business or real property (as here), you do not need to independently analyze these same effects under the lower threshold of Regulation 18705.5.

Business Entities:  Your business may be foreseeably affected by the decision in question.  Thus, you must also determine with this economic interest whether the foreseeable effect on your business will be material.  We do not know the financial size of the rental shop, but assuming that it is not publicly traded or of large financial size, the materiality of the financial effect would be analyzed under Regulation 18705.1(c)(4).  Regulation 18705.1(c)(4) provides that the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”

Thus, if the decisions in question will foreseeably affect your rental shop to the financial extent set forth in the applicable provision of Regulation 18705.1, absent some exception, you will have a conflict of interest in the decision.

 Persons Who Are Sources of Income:  As stated above, you have a financial interest in any person from whom you have received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made, such as a customer of your business.  (§ 87103(c).)  The effect of a decision is material to an individual who is a source of income if any of the following applies:

"(A)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

"(B)  The decision will affect the individual's real property interest in a manner that is considered material under ... [Regulation] 18705.2(b)."  (Reg. 18705.3, subd. (b)(3).)  (Copy of 18705.2, subd. (b) is enclosed.)

You have provided no facts to suggest that it is foreseeable that a source of income will be affected by the decision in question.  It does not appear on its face that converting the city's free parking lot to a paid parking lot will impact a customer of your business (from whom you have received income aggregating $500 in the last 12 months) to the extent identified as "material" in subdivisions A and B.  

Leasehold Interest:  The general rule is that any financial effect of a governmental decision on a directly-involved real property interest, such as a leasehold, is presumed material.  (Reg. 18705.2, subd. (a)(2).)  This presumption may be rebutted, however, by proof that it is not reasonably foreseeable that the governmental decision will have any effect on any of the following:

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Please note that if your contacts with the council were in your private capacity, different rules would apply.  (See generally, Regulations 18702.1 – 18702.4.)


� As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)


� Please note that the effects described in subdivisions (A) and (B) consider only financial effects occurring within a single fiscal year.  





