                                                              

January 22, 2001

John A. Ramirez

Rutan & Tucker

P.O. Box 1950

Costa Mesa, CA 92628-1950

Re:
Your Request for Advice


Our File No. A-00-259

Dear Mr. Ramirez:


This letter is in response to your request for advice on behalf of Perris City Councilmember John Motte regarding the conflict-of-interest provisions
 of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.

QUESTIONS


1.  May Councilmember Motte participate in city decisions concerning whether to renew a contract with Fire Prevention Services, the city’s current weed-abatement contractor?


2.  May Councilmember Motte participate in city decisions concerning whether to hire a different contractor or direct city staff to conduct the weed-abatement program?

CONCLUSIONS


1 and 2.  Yes.  Councilmember Motte may participate in these decisions unless it is reasonably foreseeable that the decision will increase or decrease the fair market value of his vacant properties by $10,000 or more.

FACTS


Under Perris Municipal Code Chapter 7.08 (“Code”), property owners in the city must conduct weed abatement on their property in order to reduce fire hazards.  The Code applies year-round, but the city annually conducts a weed-abatement program that generally begins with the declaration of fire season by the California Department of Forestry.  The weed-abatement program commences with notices sent out to the owners of various properties within the city.  While the Code applies to all property owners in the city, it arguably has a greater impact on the owners of large, vacant lots because those types of properties require weed abatement the most.


The notice specifies a date by which the property must be cleared of weeds in compliance with the Code.  Property owners can comply with the Code by either clearing the weeds themselves or hiring a private contractor to do so.  If the weeds are not cleared by the specified date, the city issues a second abatement notice informing the owner that if the weeds are not cleared by a final date, the city may enter the property and abate the weeds.  If the property owner fails to clear his or her property and the city does it, the city will assess a lien against the property.  If the property owner does not pay the amount of the lien, the assessment will be added to the property’s annual property tax bill and collected in the same manner as ordinary municipal taxes.


Several years ago, the city used in-house city employees to abate weeds with respect to property owners who chose not to clear the weeds themselves by the required date.  Due to staff constraints, the city subsequently hired a contractor, Fire Prevention Services, to issue notices, perform property inspections, and conduct all weed abatements in the city where the property owners did not complete the abatement by the specified date.  Essentially, the contractor administers the city’s entire weed-abatement program.


The contractor’s current agreement with the city expires on December 31, 2000, and the city is in the process of determining whether to renew the agreement with the contractor or return the administration of the program in-house.  The primary difference between the two options is the cost that the city charges to property owners who do not meet the compliance deadlines and have their properties cleared by the city.  For example, Councilmember Motte owns two similar-sized properties in the city.  He hired a contractor on his own to clear one property at a cost of about $150.  The other property was not cleared by the deadline and was eventually abated by the city’s contractor at a cost of approximately $2,647.  The exact cost of abatement by the city has not been determined at this point but would probably fall somewhere in the middle.


Councilmember Motte is a significant landowner in the city owning or partially owning approximately 50 acres of largely vacant land subject to the city’s weed abatement ordinace.  Councilmember Motte also owns or partially owns various residential lots and several developed commercial properties in the city’s downtown area.  Although he normally abates the weeds on his property with his own contractor, there have been several occasions where he allowed the city to abate the weeds (with in-house staff or through a private contractor) and charge his property.  In particular, on one 27-acre parcel in which Councilmember Motte owns a 1/7 interest, there is currently a tax bill of approximately $2,800 for weed abatement, which you indicate Councilmember Motte would pay by December 10, 2000.  To date, the cumulative amount of the liens on Councilmember Motte’s properties due to the city’s weed-abatement program has never exceeded $10,000.


Councilmember Motte was elected in November 1999.  One of his campaign themes was dissatisfaction with the city’s weed-abatement contractor because of the higher fees charged for weed abatement.  In the upcoming weeks, the city council will decide whether to renew the contractor’s contract with the city.  The city council will also consider whether to return to the use of in-house city staff for weed-abatement services, and/or hiring a different contractor.

ANALYSIS


Conflict of Interest Prohibition


Section 87100 of the Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a given decision.  (Reg. 18700(b).)


Steps One and Two – Preliminary Steps


According to your facts, the first two steps apply:  (1) Councilmember Motte is a “public official” as defined in Section 82048, and (2) he will be “making a governmental decision” as defined in Regulation 18702.1 by voting on whether to retain the current weed-abatement contractor.  (Reg. 18700(b)(1) and (b)(2).)


Step Three – Identifying Economic Interests


The third step is to identify the economic interests of the official that the decision might affect.  (Reg. 18700(b)(3).)  Section 87103 enumerates six different types of economic interests that may give rise to a conflict of interest.  Pertinent to your request, Section 87103
 provides that a public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on “any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more.” 
   (Section 87103(b).) 

Councilmember Motte owns several parcels of real property in the city, which adds up to approximately 50 acres of vacant land.  His ownership interest in each parcel is presumably worth $1,000 or more.  As such, he has an economic interest in these parcels for purposes of Section 87103.

Step Four – Direct or Indirect Involvement

Under Steps 4, 5 and 6, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on the economic interest identified in 

Step 3.  To do this the official must first determine whether the economic interest will be involved directly or indirectly in the decision.  

Under Regulation 18704.2(a)(3), a governmental decision directly involves real property when, among other things, the decision “involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property.”  (Reg. 18704.2(a)(3).)  If the official’s real property is not directly involved in the decision, it is indirectly involved for purposes of determining the applicable materiality standard.  (Reg. 18704.2(b).)

Here, the specific decision is whether to retain the city’s current weed-abatement contractor, not to set the amount of any fee.  An aspect of this decision, however, does involve the amount the city will eventually impose on properties that require weed abatement.  But there is no way to determine at this point which properties will be subject to the fee in the future.  Therefore, we conclude that the decision to renew a contract with the city’s current weed-abatement contractor indirectly involves the councilmember’s properties.

Steps Five and Six

Once the official determines whether his or her economic interest is directly or indirectly involved in the decision, the official must find the applicable materiality standard and determine whether it is reasonably foreseeable that the materiality standard will be met.  For economic interests in real property, the applicable materiality standard is in Regulation 18705.2.

For decisions that may have an indirect effect on real property but do not involve a subject property from which distances can be measured, Regulation 18705.2 provides that the effect of the decision on the official’s real property is material if the decision will increase or decrease the fair market value of the property by $10,000 or more, or the rental value of the property by $1,000 or more per 12-month period.
  (Regulation 18705.2(b)(3).)

The issue here is whether it is reasonably foreseeable that the materiality standard in Regulation 18705.2(b)(3) will be met as a result of the decision.  An effect is reasonably foreseeable if at the time of the decision, the effect is substantially likely to occur.  (Reg. 18706.)  An effect need not be a certainty to be reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Several times in the past, the councilmember let the city abate the weeds on his properties.  This past history establishes that it is reasonably foreseeable that the decision to renew the contract will have some financial effect on the fair market value of his properties.  The foreseeable effect, however, must be material for a conflict to occur.  Under your facts, the cumulative amount of the liens on his properties due to the weed-abatement program has never reached $10,000.  Therefore, it is not reasonably foreseeable that a $10,000 effect on the fair market value of his properties will occur as a result of the city’s decision regarding the current weed-abatement contractor.  As such, he does not have a conflict of interest in this decision.

Steps 7 and 8

Steps 7 and 8 do not appear to be relevant to your facts.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Acting General Counsel

By:  
Julia Bilaver




Staff Counsel,
Legal Division

�  The Commission has amended several of its conflict-of-interest regulations (see enclosure).  The changes will take effect on February 1, 2001.  These changes, however, will not affect the conclusions in this letter. 


�  Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  The Legislature recently increased the monetary thresholds in Section 87103.  (Stats. 2000, ch. 130.)  The changes took effect on January 1, 2001.


�  In addition, under the “personal financial effect” rule, an official also has an economic interest in his or her personal expenses, income, assets or liabilities.  (Section 87103, Reg. 18703.5.)  This, however, does not apply to your facts.  Under Regulation 18703.5, when determining whether a governmental decision will have a personal financial effect on a public official, we generally do not consider the financial effects on the value of the official’s real property.


�  After February 1, 2001, the regulation will provide that for real properties indirectly involved in a decision, we presume that the effect will not be material absent special circumstances.





