





January 9, 2001

Dan Supriano

A-Superior Home Inspection

1025 Merrill Drive

Dixon, CA 95620

Re:
Your Request for Informal Assistance


Our File No.   I-00-261

Dear Mr. Supriano:

This letter is in response to your request for advice regarding your duties as a Dixon City Council member under the provisions of the Political Reform Act (the “Act”).
  Since your request does not concern a specific pending decision, we decline to provide formal written advice.  (Regulation 18329(b)(8)(C).)  Instead, we are treating your request as one for informal assistance under the Political Reform Act (the “Act”).  Informal assistance does not confer the immunity provided by formal written advice.  (Regulation 18329(c)(3).)

QUESTION

What types of conflicts of interest may result from your private home inspection business?

CONCLUSION

You will have a conflict of interest with respect to any decision that will have a foreseeable and material financial effect on your business, or clients who have paid you $500 or more during the 12 months preceding a specific decision.  You may have other economic interests as well; however, you have not disclosed any other economic interests.

FACTS


You are newly elected to the City Council in the City of Dixon.  You have recently opened your own home inspection business in Dixon.  It has been brought to your attention that this could possibly cause a conflict of interest regarding housing development decisions that may arise while you sit on the Council.



You are the owner and only operator in your business.  You work full-time for Arco, as you have for the past ten years.  Since your business opened in January of this past year, you have completed your first in-town inspection.  Currently, you inspect one to two homes a month.  Your inspections usually occur in the surrounding communities, however, as your business grows, you do foresee more inspections in Dixon.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides the following eight-step analysis.

Steps One and Two.

The first two steps in the analysis, to determine (1) whether the individual is a “public official” and (2) whether the individual is making, participating in making, or influencing a governmental decision, are not at issue in your letter.  As a City Council member in Dixon, you are a “member, officer, employee, or consultant of a state or local government agency” and, therefore, are a “public official” subject to the conflict-of-interest provisions of the Act.  (Section 82048; Reg. 18701(a).)  Additionally, while you do not have a specific decision about which you are requesting this advice, your question pertains to decisions of the City Council in which you will be making, participating, or influencing.  (Reg. 18702.2, et seq.)  

Step Three: Do you have economic interests?
 The third step is to identify the economic interests that may be impacted by the decision.  Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  

1. A public official has an economic interest in a business entity where the public official has a direct or indirect investment of $2,000 or more in the business entity.  (Section 87103(a).)

2. A public official has an economic interest in a business entity where the public official is in any of several business relationships specified in section 87103(d).  (Section 87103(d).)

3. A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b).)

4. A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c).)

5. A public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $320 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).) 

6. A public official has an economic interest under the “personal financial effect” 
rule provided by Regulation 18703.5.  In particular, a governmental decision has 
a personal financial effect on a public official if the decision will result in the 


personal expenses, income, assets, or liabilities of the official or his or her 
immediate family increasing or decreasing by $250.  (Section 87103; Reg. 
18703.5.)

A public official will have a conflict under the Act only if he or she possesses one of these disqualifying economic interests provided by Regulations 18703 through 18703.5.

You have described three economic interests recognized under the conflict-of-interest provisions of the Act.  First, you have an investment interest in your business entity (A-Superior Home Inspection) presumably valued at $2,000 or more.  (Section 87103(a).)  Second, you have sources of income (your clients).  If any client has paid you $500 or more in the past 12 months, they will be a potentially disqualifying economic interest.  (Section 87103(c).)  In addition, Arco has presumably been a source of income to you of $500 or more making Arco an economic interest.  Third, a governmental decision may also have a personal financial effect on you.  If the decision will result in your personal expenses, income, assets, or liabilities, or those of your immediate family, increasing or decreasing, you have an economic interest in the decision.  (Reg. 18703.5.) 

Step Four: Are your economic interests directly or indirectly involved in the decision?

Regulation 18704.1(a) provides that a person, including business entities such as A-Superior Home Inspection, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  “(1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  

With respect to your personal finances, regulation 18704.5 provides that “[a] public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any personal financial effect on him or her or his or her immediate family.” 

Regulation 18704.1(b) provides:  

“If a business entity, source of income, or source of a gift is directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(a), section 18705.3(a), or section 18705.4(a), respectively. If a business entity, source of income, or source of a gift is not directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(b), section  18705.3(b), or section 18705.4(b), respectively.” 

Step Five and Six: Will the financial effect of the decision on your economic interest be material and reasonably foreseeable?

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Reg. 18700(b)(5), Reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700(b)(6).)

Direct Effects:  With limited exceptions, where sources of income or business entities in which you have an interest are directly involved in a decision (as discussed above) any reasonably foreseeable financial effect is deemed material.  (Regs. 18705.1 (a) and 18705.3(a).)

Indirect Effects:  You will also need to be concerned about indirect effects on your sources of income and your business.  Assuming your business is not publicly traded and is of relatively small financial size, the applicable materiality thresholds are as follows:

“(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or 

“(B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 

“(C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.” [Reg. 18705.1(b)(7).]

Arco may be subject to different thresholds.  You have not specifically asked about potential disqualification obligations arising from your employment with Arco, so we have not analyzed these potential conflicts of interest.

Regulation 18706 provides that “[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards (see Cal. Code Regs., tit. 2, §§18704, 18705) applicable to that economic interest will be met as a result of the governmental decision.”  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Generally, the foreseeablity and materiality analysis must be applied on a decision-by-decision basis.  Since we do not have facts of a specific decision, we cannot provide any further advice on foreseeability.

We have not gone on to analyze the latter two steps (step seven is whether the reasonably foreseeable and material financial effect on your economic interests is distinguishable from the effect on the public generally, and step eight is whether you are legally required to participate in the decision).  These are exceptions to the conflict of interest rules, and their application depends on the specific facts of a decision.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� The Commission has adopted amendments to these thresholds.  Assuming that this is the provision that applies, each of these materiality thresholds will be doubled ($20,000, $5,000, and $20,000, respectively) as of February 1, 2001.  





