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January 19, 2001

Sue Horne, Supervisor

Nevada County, District Two

10556 Combie Road, P.M.B. #6210

Auburn, CA 95602

Re:
Your Request for Advice


Our File No.  A-00-268

Dear Supervisor Horne:


This letter is in response to your request for advice regarding provisions of the Political Reform Act (the “Act”).
  Please bear in mind that our advice is based on the facts presented to us.  The Commission does not act as a finder of fact when it provides advice on duties and obligations under the Act.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


You ask whether you have a conflict of interest in a decision before the Board of Supervisors on a draft environmental impact report, and ancillary decisions, relating to a 691 acre estates subdivision project in Nevada County.

CONCLUSION


The facts you have provided to us offer no basis for a conclusion that decisions relating to the new subdivision are “substantially likely” to have a material financial effect on your husband’s business.  Accordingly, unless and until circumstances change in such a way that a material financial effect becomes foreseeable, you do not have a conflict of interest in the decisions you have described to us.

FACTS


On January 8, 2001, you were sworn in as a Nevada County Supervisor.  The Board of Supervisors is presently considering a draft environmental impact report for an estates subdivision project.  You anticipate that this project, consisting of 691 acres and approximately 115 to 230 buildable lots, will come before the Board for approval after you take office. 


Your husband owns and operates a general contracting business, organized as a closed corporation.  About half of his business is building custom homes; the remainder is remodeling projects on existing homes.  While his business varies from year to year,  he builds two or three new homes in a typical year, generally in Nevada County, but also in neighboring areas of Placer County.  The Nevada County Contractors’ Association advises us that Nevada County issues permits for construction of about 400 single family residences per year, and that there are approximately 350 contractors in Nevada County licensed to build new homes, including some 200 in the western part of Nevada County, where your husband does most of his business.   

Neither you nor your husband have any business or professional relationship with the owners or developers of the proposed subdivision.  However, should the project gain County approval, it is possible that your husband might enter into a building contract with the purchaser of one or more of these subdivision lots.  You anticipate that it will be several years before all of the lots are purchased and built out.       

ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or in any way using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (Section 87100.) The Nevada County Board of Supervisors is a local government agency (Section 82041) and, as a board member, you are a public official within the meaning of Section 82048. Your request for advice presupposes that you will make, or participate in making, governmental decisions on the proposed subdivision.  

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Regulation 18700(b) describes in detail the factors that must be shown to establish that a public official has a conflict of interest in a particular decision.
  


We will presume that you have an indirect investment interest in your husband’s corporation, and that the value of that indirect investment interest is $2,000 or more.  Accordingly, you have an economic interest in your husband’s business under Section 87103(a).  We presume as well that, by reason of your community property interest in your husband’s income, this business is a source of income within the meaning of Section 87103(c).  

A public official always has an economic interest in his or her personal expenses, income, assets, or liabilities, and those of his or her immediate family (defined as the official’s spouse and dependant children, Section 82029.)  In the present context, this means that you have an economic interest in any personal financial effects attributable   to decisions before the Board of Supervisors.  (Section 87103; Regulation 18703.5.)  

After identifying potentially affected economic interests, the inquiry focuses on  whether the decisions in question might foreseeably have a material financial effect on those interests.  Because they were not mentioned in your request for advice, we presume the absence of other potentially affected economic interests, such as additional sources of income or interests in real property in the vicinity of the project.


The next step is determining whether your known economic interests are directly or indirectly involved in the decisions at issue.  The subject of these decisions is the applicant’s environmental impact report and, more generally, the plan for subdividing the subject property.  The applicant and/or property owners are directly involved in such decisions, but you and your husband’s business are only indirectly involved, assuming that you or your economic interests will not be initiating these proceedings, be a named party thereto, and are not the subject of any decision.  (Regulations 18704, 18704.1.)

Regulations 18705 et seq. establish the appropriate standard of materiality for financial effects on the economic interests involved in the decisions at issue. The materiality threshold for financial effects on your husband’s business, a for-profit corporation, varies with the size of its financial assets and income.  (Regulation 18705.1.)  At the least, a financial effect of a governmental decision is material if it will foreseeably result in an increase or decrease in the company’s gross annual receipts for a fiscal year in the amount of $10,000 or more; will cause the business to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more; or which will result in an increase or decrease in the value of its assets  or liabilities in the amount of $10,000 or more.  (Regulation 18705.1(b)(7).)
  

Effects on your personal finances are “material” if they total $250 or more within any 12 month period.  (Regulation 18705.5.)  However, effects on the gross revenues, expenses, asset values, or liabilities of a business entity in which you have an investment interest are not considered in evaluating “personal financial effects.”  (Regulation 18705.5, formerly 18703.5.)  In other words, a disqualifying “personal financial effect” can only grow out of financial effects separate and apart from effects on your husband’s corporation.  Your account of the facts does not reveal any foreseeable financial effect from the decisions in question, except for effects on your husband’s business.  Assuming this to be the case, we will not further consider “personal financial effects,” and the analysis will center on material effects on your husband’s business.

The next – and most difficult – question is whether it is “reasonably foreseeable” that the decision(s) at issue would materially affect your husband’s business.  Here, "reasonably foreseeable" means "substantially likely."  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  This question is always highly situation-specific.  A financial effect need not be a certainty to be considered “reasonably foreseeable;” a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not “reasonably foreseeable.”  (Ibid.)  As noted above, even assuming a foreseeable financial effect on your husband’s business, if that effect is smaller than the appropriate materiality threshold of Regulation 18705.1(b), it will not give rise to a conflict of interest. 

We begin by considering the possibility that your husband’s company may build one or more of the homes in the new subdivision, if it is approved.
  There would be a substantial amount of construction, between 115 and 230 homes built over the next several years.  Your husband does build homes in the area, so it is certainly possible that he might ultimately build one or more of these homes.  On the other hand, you indicate that there is no assurance that your husband would bid on or obtain such a contract, when it seems that all such contracts will be let for bidding by the purchasers of each lot, whose identities and preferences are as yet unknown.  Moreover, there are as many as 350 contractors within Nevada County who may seek this business and, just as your husband sometimes works in Placer County, there are presumably contractors from the Auburn area and elsewhere who bid on projects in Nevada County, which issues approximately 400 new home construction permits per year.  These considerations do not support a conclusion that a material financial effect on your husband’s company is “substantially likely” on the expectation that it will secure contracts within the new subdivision.

A material financial effect on your husband’s business is also not made “substantially likely” by the impact of the proposed subdivision on business opportunities generally – so long as your husband is not planning to expand his business.
  You have told us that, whether subdivided into 3 acre or 6 acre lots, the new subdivision will be improved with “upscale” homes generally marketed to buyers outside the area.  Even if we assume that the approval of this subdivision will not reduce new housing starts in Nevada County, the increase in business opportunities for local homebuilders will be modest.  If 40 homes were to be built in this subdivision in each of the next five years, this subdivision would increase the Nevada County market for new home construction by about 10 percent per year.  If, as you anticipate, the project is approved at the larger lot size, the effect on the market would be closer to 5 percent. 

At two to three new home projects per year, including work in Placer County, your husband’s company has less than one percent of the Nevada County homebuilding market.  When the anticipated effects of a decision on a regional market are small, material financial effects on a business that constitutes a small fraction of that market cannot be forecasted without a large measure of speculation.  The facts you have provided to us offer no non-speculative basis for a conclusion that decisions relating to the new subdivision are “substantially likely” to have a material financial effect on your husband’s business.

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel

By:  
Lawrence T. Woodlock


Senior Counsel, Legal Division
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�  Taking into account your community property interest in your husband’s income, you have an economic interest in a source of income which provides your husband $1,000 or more in any 12 month period.


�  Please bear in mind that the Commission has recently completed a comprehensive review of its conflict of interest regulations, and has adopted numerous amendments to them, which will become effective on February 1, 2001.  You can review these amendments on the Commission’s website, at � HYPERLINK  " "�www.fppc.ca.gov�.





�   The Commission has recently amended this regulation; effective February 1, 2001, the foregoing monetary thresholds will be doubled, to $20,000, $5,000, and $20,000.


�   There is no indication from the facts before us that a vote for or against the subdivision would have any effect on your husband’s remodeling business or, indeed, on any other of your economic interests.


�  If it were possible to predict that your husband’s company would take on one or more projects within the new subdivision, it would be necessary to further determine how many such projects would be needed to generate a “material” financial effect on the business.  Complicating this approach still further, projects in the new subdivision would presumably require your husband to forego other projects elsewhere, reducing or eliminating any change in the company’s gross revenues or assets – unless the business is presently operating below capacity, or the business expands substantially to accommodate more projects. 


�  You have not disclosed any such expansion plans, and we assume from your letter that your husband is not currently planning any substantial increase in the number of projects undertaken by his company each year.  If your husband is in fact considering measures to enlarge his business, our analysis would have to be revised in light of those plans.   





