April 17, 2001

Robert N. Klein II

2607 Fresno Street, Suite A

Fresno, CA 93721







Re:  Your Request for Advice







Our File No. A-00-270

Dear Mr. Klein:


You have requested advice concerning the conflict of interest disclosure provisions of the Political Reform Act (the “Act”).
  

QUESTION


Have you complied with your obligation to report sources of income to Palm & Herndon Ventures I; Northern Village Partners, a California Limited Partnership; Physicians Building Partners, a California Limited Partnership; and Bayport Crystal, L.P., a California Limited Partnership, on your statement of economic interests as a Member of the Board of Directors of the California Housing Finance Agency (“Agency”)?

CONCLUSION


Based on the information you have provided, you have no further income disclosure obligations with respect to your investments in Palm & Herndon Ventures I; Northern Village Partners, a California Limited Partnership; and Physicians Building Partners, a California Limited Partnership.  Since the Commission has no jurisdiction to interpret the definition of “housing sponsor,” we are unable to make a determination whether sources of income of $10,000 or more to Bayport Crystal, L.P., a California Limited Partnership, are reportable.  However, if Bayport Crystal, L. P. is a “housing sponsor” you are required to report your pro rata share of gross income to Bayport Crystal, L.P.
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FACTS


You are a Member of the Board of Directors of the California Housing Finance Agency.  In this capacity, you are required to file a Statement of Economic Interests, Form 700.  You are submitting a written response to our letter dated October 25, 2000, in which we requested clarification of items you reported on Schedule A-2 of your 1999 annual statement of economic interests.

The conflict of interest code for the Agency was effective on August 27, 1997.  As a Member of the Board of Directors, you are assigned to report your financial interests under Disclosure Categories 1, 2 and 3, which are the following:


Category 1


Any interest in real property located within the State of California.


Category 2

(a) Investments in any business entity:

(1) Defined to be a “housing sponsor,” “limited-dividend housing sponsor,” or “qualified mortgage lender” by Part I, Chapter 2 of the Zenovich-Moscone-Chacon Housing and Home Finance Act (the Act); or

(2) Which is an insurance company, title company, escrow company, real estate firm, brokerage firm, building or construction contractor or subcontractor, or other insuring, realty, financial or contracting entity which provides or plans to provide work or services to, or to be approved by, the Agency.

(b) Each source of income, provided that the income was furnished by or on behalf of any person or entity:

(1) Defined to be a “housing sponsor,” “limited-dividend housing sponsor,” or “qualified mortgage lender” by Part I, Chapter 2 of the Zenovich-Moscone-Chacon Housing and Home Finance Act (the Act); or

(2) Which is an insurance company, title company, escrow company, real estate firm, brokerage firm, building or construction contractor or subcontractor, or other insuring, realty, financial or contracting entity which provides or plans to provide work or services to, or to be approved by, the Agency.
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(c) Business positions in which the designated employee is a director, officer, partner, trustee, employee, or holds any position of  management in any business entity:

(1) Defined to be a “housing sponsor,” “limited-dividend housing sponsor,” or “qualified mortgage lender” by Part I, Chapter 2 of the Zenovich-Moscone-Chacon Housing and Home Finance Act (the Act); or

(2) Which is an insurance company, title company, escrow company, real estate firm, brokerage firm, building or construction contractor or subcontractor, or other insuring, realty, financial or contracting entity which provides or plans to provide work or services to, or to be approved by, the Agency.

Category 3

Investments or business positions in any business entity or sources of income of the type which, within the last two years, has contracted with the Agency or with the State of California to provide services, supplies, materials, machinery or equipment to the Agency.

ANALYSIS


Under the Act’s conflict of interest provisions, state and local officials are required to file periodic statements of economic interests disclosing certain personal financial interests that may be affected by actions taken during the course of their official duties.  State and local government agencies are required to determine their disclosure requirements through the adoption of a conflict of interest code.  (Section 87300.)  Each agency must adopt a code designating those positions that involve governmental decisionmaking, and each agency is required to tailor its disclosure requirements to the types of decisions that designated employees will be making.

When designated employees complete statements of economic interests, they should review the pertinent disclosure categories and determine which of their financial interests meet the criteria specified in the categories.  Financial interests that do not come under the coverage of the disclosure categories are not required to be reported.  In your letter you state:

“I do not believe the Palm & Herndon Ventures I (PHVI) entity falls under any of these definitions; therefore it is my belief that in reporting this entity’s gross rental income on its Schedule A-2, as I did, that I have done so erroneously and instead should not have reported any amounts at 
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all. . . . PHVI has not contracted with, nor would it be expected to in the future, the California Housing Finance Agency (the “Agency”); 

therefore, it is my belief that in reporting this entity’s gross rental income I have done so erroneously and instead should not have reported any amounts at all.”

Your letter also contains clarification on reporting for Northern Village Partners, a California Limited Partnership.  Your letter states, in part:

“All of the correcting comments made at item ‘1’ above [relating to PHVI reporting] and its sub-points shall also serve to correct my 1999 Annual Statement Schedule A-2 reporting related to this entity."

Finally, your letter states the following for Physicians Building Partners, a California Limited Partnership:

“I do not believe it to fall under any of the definitions described in Disclosure Category 2 or 3.  As such, it is my belief that in reporting this entity’s gross rental income on its Schedule A-2 (as I did) I have done so erroneously and instead should not have reported any amounts at all.”

Therefore, if your belief is correct, you have over-reported the gross income from these business entities on your 1999 annual statement of economic interests.

However, you are seeking our determination whether income to Bayport Crystal, L.P., a California Limited Partnership, must be reported.  Your letter states:

“I do not believe this entity or the business it conducts to fall under the definition of any of the terms set forth in Category 2, nor has this entity ever had any activity with the Agency (Category 3); nevertheless, even if this entity is or could theoretically be qualified by the Agency as a ‘housing sponsor’ under Disclosure Category 2, this business entity has not transacted any business with the Agency and is not expected to in the future.”

Although the Commission is the code reviewing body for your agency (Section 82011), the Commission has no jurisdiction to interpret the definitions contained in Category 2(a), (b) and (c) because this requires interpretation of provisions outside the Act.  Therefore, a determination cannot be made whether Bayport Crystal, L.P., a California Limited Partnership, is a “housing sponsor.”  You may wish to contact the 

� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18995, of the California Code of Regulations.





