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April 11, 2001

John R. Valencia

Wilke, Fleury, Hoffelt,

Gould & Birney, LLP

400 Capitol Mall, 22nd Floor

Sacramento, California 95814-4416

Re:
Your Request for Advice


Our File No. A-00-273

Dear Mr. Valencia:


This letter is in response to your request for advice on behalf of California State Assemblymember Anthony Pescetti regarding the campaign finance provisions of the Political Reform Act (the “Act”).

QUESTION

Section 85307(b) prohibits a candidate for elective state office from personally loaning to his or her campaign an amount that would result in an outstanding balance of more than $100,000.  Does this prohibition apply to outstanding loan balances that existed before January 1, 2001?
CONCLUSION


No.  The prohibition in Section 85307(b) does not apply to any personal loan made by a candidate before January 1, 2001.  However, any personal loans made after January 1, 2001 do count toward the $100,000 limit.

ANALYSIS

On November 7, 2000, the voters approved Proposition 34, which imposes contribution limits on candidates for elective state office.  (Section 85301.)  The provisions of Proposition 34 became effective on January 1, 2001.
  A specific provision in the measure provides that a candidate for elective state office may not loan to his or her campaign any amount which exceeds $100,000 at any one point in time:

  “A candidate for elective state office may not personally loan to his or her campaign an amount, the outstanding balance of which exceeds one hundred thousand dollars ($100,000).”  (Section 85307(b).)


You would like to know whether this excess loan balance prohibition applies to personal loans made by candidates before January 1, 2001.  In effect, you are asking whether Section 85307 applies retroactively.  A retroactive application of a statute “applies the new law of today to the conduct of yesterday.”
  (Rosasco v. Commission on Judicial Performance (2000) 82 Cal.App.4th 315, 322.)  In other words, a statute operates retroactively when it changes the legal consequences of an act completed before the effective date of the statute.
  (Florence Western Medical Clinic v. Bonta (2000) 77 Cal.App.4th 493, 502.)  The courts in California generally disfavor giving retroactive effect to a new law.  (Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1207.)  Thus, absent clear legislative intent to the contrary, courts generally presume that a new statute is not retroactive.  (Ibid.)


Because the excess loan balance prohibition was part of an initiative measure, we must look to the intent of the voters to assess the requisite legislative intent for retroactive application.  (Russell v. Superior Ct. (1986) 185 Cal.App.3d 810, 814.)  Determining the collective intent of millions of voters requires that we first refer to the language of the Act itself, and then to the accompanying ballot arguments and analysis as interpretive aids.  (Ibid.)  In this case, the statutory language in Section 85307(b) is in the present tense.  In addition, the relevant portion of the ballot argument in favor of the loan prohibition is also in the present tense: 

“PROPOSITION 34 CLOSES LOOPHOLES FOR WEALTHY CANDIDATES  

  “Wealthy candidates can loan their campaigns more than $100,000, then have special interests repay their loans.  Proposition 34 closes this loophole.” (Ballot Pamp. argument in favor of Proposition 34, Gen. Elec. (Nov. 7, 2000).)

We can discern nothing in the language of the statute or the related ballot argument indicating the intent that Section 85307 applies retroactively.  Accordingly, we conclude that any personal loans made before January 1, 2001 by a candidate for elective state office will not count toward the $100,000 loan limit in Section 85307.  However, any personal loans made on or after January 1, 2001 are subject to the $100,000 limit.  Please note that the Commission has not yet considered the issue of Proposition 34’s retroactivity in this context, but plans to do so in the near future.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Julia Bilaver




Staff Counsel,
Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  An uncodified provision of Proposition 34 (Section 83) provides that, except for Section 85309(a), Chapter 5 of the measure does not apply to candidates for statewide elective office until November 6, 2002.


� A statute is not retroactive merely because some of the facts upon which its application depends came into existence before its enactment.  (Kizer v. Hanna (1989) 48 Cal.3d 1, 7.)


�  This is distinguishable, for example, from ongoing conduct governed by Section 85316, which commenced before the effective date of the statute and continues beyond that date.





