





November 9, 2015
Thomas R. Larmore

Harding, Larmore, Kutcher & Kozal

1250 Sixth Street, Suite 300

Santa Monica, CA 90401

Re:
Your Request for Advice


Our File No. A-00-275

Dear Mr. Larmore:


This letter is in response to your request for advice on behalf of Christopher Joseph regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Pursuant to your phone conversation with staff counsel, this letter applies the Act’s conflict-of-interest analysis to projects before the Santa Monica Planning Commission but does not address projects before the Landmarks Commission.


Please bear in mind that this letter is based on facts you have presented.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 

1 FPPC Ops. 71.)

QUESTION

May Mr. Joseph, a member of the Architectural Review Board, discuss with City planning staff EIR and CEQA issues relating to a project which is before the Planning Commission but not before the Architectural Review Board?

CONCLUSION

The conflict-of-interest rules do not prohibit Mr. Joseph from discussing with city staff EIR/CEQA issues before the Planning Commission provided: 1) he is not making, participating in making, or influencing a governmental decision before his agency, and 2) he does not act or purport to act in an official capacity as an ARB member regarding a governmental decision before the Planning Commission.

FACTS


From your correspondence and phone conversations with Commission staff counsel, you have provided the following facts:

Your client, Christopher Joseph, is a member of Santa Monica’s Architectural Review Board (“ARB”).  The ARB is a seven-member board created by ordinance for the purpose of reviewing the design of proposed buildings, signs, and landscaping.  Members of the ARB are appointed by the city council.


Mr. Joseph is the owner of a business which acts in a consulting capacity to developers and others in connection with the preparation and analysis of environmental impact reports prepared under the California Environmental Quality Act (“CEQA”).  As part of his services to his clients, he regularly meets with staff members of the governmental agency which is reviewing the environmental impact report and the underlying project to discuss issues raised in the report and the manner in which it was prepared.


Mr. Joseph has been retained by a Santa Monica developer in connection with a proposed project which requires discretionary approval from the City’s Planning Commission.  On behalf of his client, Mr. Joseph reviewed the draft environmental impact report prepared for the project and prepared comments on that draft which were submitted to the City. 


Under the City’s approval process, no project which requires Planning Commission approval will come before the ARB unless it is first approved by the Planning Commission (or the city council on appeal).  Any decisions regarding the EIR to be discussed with City staff will not come before the ARB, as the ARB has no jurisdiction over these CEQA-related issues.  Additionally, until Planning Commission approval is given, the ARB has no involvement with the project.  The members of the ARB and the members of the Planning Commission are separate individuals.  Neither the Planning Commission nor any member of the city staff is under the budgetary or appointive control of the ARB.

Staff of the City’s Planning and Community Development Department support both the Planning Commission and the ARB, as well as other boards and commissions involved in land use and development matters.  Normally, different individuals are assigned to the ARB from those assigned to the Planning Commission although such individuals report to the Planning Director.  


ANALYSIS
The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The Act’s conflict of interest analysis consists of eight discrete steps.
  The first step asks whether Mr. Joseph is a public official.  Under the Act, a public official is defined, in part, as a “member, officer, employee, or consultant of a state or local government agency.”  (Section 82048.)  As a member of Santa Monica’s ARB, Mr. Joseph is a public official and subject to the conflict-of-interest provisions of the Act.
  


The second step of the analysis assesses whether Mr. Joseph is making, participating in making, or influencing a governmental decision.  If the determination is made that he is not engaging in any of these actions, then the conflict of interest rules are not triggered and our analysis ends.  Therefore, this letter focuses on the following question: Is Mr. Joseph making, participating in making, or influencing a governmental decision by meeting with City staff to discuss EIR and CEQA issues which are before the Planning Commission but will not be before the ARB?  

Making a Governmental Decision

Under the analysis prescribed by step two, a public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  Based on the facts you have provided, the ARB will not vote, recommend, or take any official action on EIR or CEQA issues.  Therefore, it appears that Mr. Joseph will not “make” a decision on these EIR/CEQA issues as a member of the ARB.

Participating in Making a Governmental Decision

A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  Based on your facts, the ARB will not play any part in the decisionmaking on EIR/CEQA issues related to the project before the Planning Commission.  As a result, Mr. Joseph will not be “participating” in a decision on these issues.

Influencing a Governmental Decision

The issue you raise concerns “influencing a governmental decision.”  There are two rules concerning whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)  In that case, 

“... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.” (Ibid.)

The second rule applies when the relevant governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  Under this rule, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  (Ibid.)  Therefore, to determine whether Mr. Joseph’s meeting with City staff as described would constitute influencing a governmental decision, we examine whether the Planning Commission and the ARB comprise a single agency.

 
While in some contexts a city itself is considered a single agency, with respect to Regulation 18702.3, the Commission will generally treat each public body, even within a single city, as separate public bodies.  (Hons Advice Letter, No. I-00-255; Stout Advice

Letter, No. I-88-313; Jeffrey Advice Letter
, No. I-92-610.)  For example, in the Levinger 

Advice Letter, No. I-88-328, we advised that a member of the Los Gatos Planning Commission could appear before the city council in his private capacity.  There, we stated: 

“The town council is not under the budgetary or appointive control of the planning commission.  Therefore, Mr. Lien may appear before the town council regardless of the extent of Mr. Lien’s economic interest in the subject of the decision before the town council.”

 
Similarly, Santa Monica’s Planning Commission is not under the budgetary or appointive control of the ARB.  Therefore, the Planning Commission and the ARB are not a single agency but are two separate agencies for purposes of the Act’s conflict-of- interest rules, and Regulation 18702.3(a) does not apply.
  Consequently, Mr. Joseph’s meeting with City staff regarding a governmental decision relating to EIR/CEQA issues which is before the Planning Commission or its staff, and which will never be before the ARB does not trigger the Act’s conflict-of-interest rules.  

However, please be aware that if, in such meetings, Mr. Joseph acts or purports to act on behalf of the ARB, he would then be influencing a governmental decision under subsection (b) of Regulation 18702.3.  In this regard, it must be clear to those meeting with Mr. Joseph that he is not acting on behalf of the ARB, or his actions may constitute a violation under the Act’s eight-step conflict-of-interest analysis.


If you have any questions regarding this matter or the enclosed material, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  


	


�  These steps are addressed in the FPPC document entitled “Can I Vote?  Conflicts of Interest Overview” which is enclosed for your information.





�  We assume that he is not a consultant within the meaning of Section 82048 and Regulation 18701.





�  The relevant provisions of Regulation 18702.3 were previously found at Regulation 18700.1 to which the Jeffrey Advice Letter refers.





�  This situation is distinguished from circumstances of the Buchert Advice Letter, No. I-99-242, which addressed meetings between a planning commissioner and city staff regarding decisions pending before the Planning Commission, his own agency.





