





February 7, 2001

Paul J. Donald, M.D.

School of Medicine

University of California, Davis

Medical Center

2521 Stockton Blvd., Suite 7200

Sacramento, CA 95817

Re:
Your Request for Advice


Our File No.   A-00-276

Dear Dr. Donald:


This letter is in response to your request for advice regarding the gift and honoraria provisions of the Political Reform Act (the “Act”).

QUESTION

1.  As a designated employee of a state agency, do the honoraria provisions of the

Act prohibit you from accepting payments for presenting lectures and writing, if these activities are in connection with your medical business or your profession as a university professor?


2.  If you receive these payments, how will that affect the performance of your duties as a member of the licensing committee on Audiology and Speech and Language Therapy in the Department of Consumer Affairs for conflict-of-interest purposes?  
CONCLUSION

1.  No.  The honoraria prohibition does not apply to speeches and articles provided in connection with the practice of a bona fide business, trade, or profession.

2.  Sources of income and gifts may both be considered disqualifying economic interests for conflict-of-interest purposes, depending on the specific facts and circumstances of a decision, as discussed below.

FACTS


You are a full-time professor in the Department of Otolaryngology, Head and Neck Surgery, at the University of California, Davis, an accredited institution, where you have been employed for twenty-eight years.  In your capacity as a professor in the medical school, you are heavily involved in clinical activity, teaching and research.  

As part of your scope of practice, you are frequently invited to speak throughout the country and in other countries, most often on the topic of head and neck cancer, especially as it relates to surgery at the base of the skull.  You also lecture on reconstructive surgery and on head and neck trauma.  Although with your training and in your early practice you performed ear surgeries, you have devoted most of your practice to head and neck oncologic surgery and head and neck reconstructive surgery.  

Also, as part of the scope of your activities, you have numerous publications numbering close to three hundred, including three textbooks from which you receive a royalty.  The royalty from the first book, “Head and Neck Cancer, Management of the Difficult Case” has not paid anything in years and was published in 1984.  The last two books, “The Sinuses” co-edited by Jack Lucman and Dale Rice, as well as your most recent textbook, “Surgery of the Skull Base” which you are the sole editor, has had no return in the last six months, but paid a small royalty in the months that preceded.  

In addition to that, you co-edit Current Opinions, which is a journal that reviews the current literature and research in the broad field of Otolaryngology.  


You travel to many places as part of your duties as a professor.  For example, for the remainder of the academic year and extending up to December of 2001, you have been an invited speaker at the Eastern Tennessee, Society of Otolaryngology in Knoxville, the University of Texas, San Antonio, the George Washington University in St. Louis, the New York State University in New York City, The North American Skull Base Society meeting in Orlando, Florida, the Western Section Tribological meeting in La Costa, California, the European Skull Base Society in Copenhagen, Denmark, the meeting in Skull Base Oncologic Surgery in Interlochen, Switzerland, the Skull Base Surgery Dissection course in Buhm, Switzerland in October, the International Federation of Otolaryngologic Society meeting in Cairo, Egypt and a conjoint meeting of the American Academy of Otolaryngology at the British Society of Otolarynogology in St. Andrews, Scotland.  For most of these meetings, your travel is reimbursed by the institution that invites you, and you are paid an honorarium.  Occasionally, an equipment company or a drug company will reimburse you for travel.  You have one such reimbursement that will be coming up this year for a trip to Copenhagen, which will be reimbursed by the Stryker Leibinger Company.  For those meetings not reimbursed, you cover the expenses through a research fund that is established through the University of California and the moneys come from your salary and for medical legal expert witness fees.  The reimbursement from these societies and agencies for which you speak comes to the Regents of the University of California and are deposited in your fund.  Then, your own expenses are reimbursed from the fund.  Honoraria that are paid by institutions such a NYU, Eastern Tennessee, ENT Society, University of Texas, San Antonio is often reimbursed personally.  At none of these talks do you speak on the topic of Audiology or Speech and Language Pathology.  

As a member of the Speech Pathology and Audiology Examining Committee of the Department of Consumer Affairs, you are required to disclose real property interests, investments, business positions, or income from business entities or professions regulated by your agency; educational institutions and continuing education providers qualifying for licensing by or credit from the agency; entities that contract with your agency; professional associations where the members are regulated by your agency; and those businesses affected by legislation.

ANALYSIS

Honoraria Ban and Disclosure: The Act prohibits a designated employee of a state agency from accepting an honorarium from any source if the employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  (Section 89502(c).)  You are a designated employee of the Department of Consumer Affairs, a state agency.  (Section 82049.)  In your position, you are required to report on your annual statement of economic interests a variety of economic interests that may be affected by your decision making.  Therefore, the honoraria prohibition applies to you and those reportable sources such as:

· investments, business positions, or income from a business entity or profession regulated by your agency; educational institutions and continuing education providers qualifying for licensing by or credit from the agency; entities that contract with your agency; professional associations where the members are regulated by your agency; and those businesses affected by legislation, absent an exception.

Based on the facts you have provided, these are the only sources subject to the honoraria ban.

The term “honorarium” is defined, in part, as any payment made in consideration of a speech given or an article published.  (Section 89501(a).) 

However, the term “honorarium” does not include:

“Earned income for personal services which are customarily provided in connection with the practice of a bona fide business, trade, or profession, such as teaching, practicing law, medicine, insurance, real estate, banking, or building contracting, unless the sole or predominant activity of the business, trade, or profession is making speeches.”  (Section 89501(b)(1).)  

Honorarium does not include income earned for personal services if: 

“(1) The services are provided in connection with an individual’s business or the individual’s practice of or employment in a bona fide business, trade, or profession, such as teaching, practicing law, medicine, insurance, real estate, banking, or building contracting, pursuant to California Code of Regulations, Title 2, Sections 18932.1 through 18932.3; and 

“(2) The services are customarily provided in connection with the business, trade, or profession.”  (Regulation 18932.) 

 An official is presumed to be engaged in the bona fide profession of teaching if he or she is employed to teach at an accredited university.  (Regulation 18932.2(a).) You are a full-time professor at the University of California, Davis.  Therefore, you are presumed to be engaged in the bona fide profession of teaching.  In addition, your medical practice is considered a bona fide business, trade, or profession.  

Whether speeches and other similar activities are customarily provided in connection with the practice of a bona fide profession must be determined on a case-by-case basis.  For example, we have advised that the earned income exception applies to lectures given by a physician to health care professionals related to areas of medicine in which he practices and does research.  (Phillips Advice Letter, No. A-91-137.)  In contrast, a speech regarding healthcare to a group of companies which manufacture pharmaceuticals, diagnostic equipment, and various medical supplies does not appear to be the type of service which is customarily provided in connection with the practice of medicine.  (Filante Advice Letter, A-92-141.)

Nevertheless, the “earned income” exception to the honoraria ban does not apply if the predominant activity of the profession is making speeches.  (Section 89501(b)(1).)  Speechmaking is presumed to be the predominant activity of an official’s profession if: 

(1) The official has engaged in the profession for one year or more; and 

(2) During the 12-month period before the speech and including the date of the speech, more than 50 percent of the hours spent on the profession is devoted to, or more than 50 percent of the gross income from the profession comes from, the preparation or delivery of speeches. (Regulation 18932.3(a).) 

We assume that between your duties as a university professor and as a physician, the predominant activity of your business is not making speeches.  However, while not prohibited honoraria, the Act requires the disclosure of the earned income.
 

Editing and Writing Books: Also, as part of the scope of your activities, you have numerous publications numbering close to three hundred, including three textbooks from which you receive a royalty. As noted above, an “honorarium” includes any payment made in consideration for any article published.  (Section 89501, Regulation 18931.) Regulation 18931.2 defines “article published” to mean a nonfictional written work that is “produced in connection with any activity other than the practice of a bona fide business, trade, or profession.”  If you publish an article as part of your medical/professional activities, the proceeds you will receive from these books will not be considered honoraria but are “earned income.”  Moreover, payments for editing also do not fall within the definition of honoraria since you are editing other person’s articles.  However, these payments would be disclosable as “income.”

Travel and Reimbursement for Expenses: Assuming that a source of a payment is reportable and the “earned income” exception does not apply, other exceptions may apply.  (Section 89501; Regulations 18950.1 and 18950.3.) Section 89506 provides an exception for travel payments, advances, or reimbursements for travel reasonably related to a legislative or governmental purpose or to an issue of state, national, or governmental concern.  These payments are not prohibited or limited if either the travel is in connection with a speech given in the United States
 or the travel is provided by a governmental agency or a bona fide nonprofit or educational institution or a nonprofit organization that is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.  (Sections 89501(c), 89506(a); Regulation 18950.1.)  These exceptions would apply to your travel reimbursement provided from educational institutions.  However, please note that these payments are still reportable (Regulation 18905.1.)

Further, 

“[f]ree admission, and refreshments and similar non-cash nominal benefits provided to a filer during the entire event at which the filer gives a speech, participates in a panel or seminar, or provides a similar service, and actual intrastate transportation and any necessary lodging and subsistence provided directly in connection with the speech, panel, seminar, or service, including but not limited to meals and beverages on the day of the activity, are not payments and need not be reported by any filer.”  (Regulation 18950.3.) [Emphasis added.]

The exception in Regulation 18950.3 is limited to participation in a speech, panel, seminar or similar service and may apply to any necessary lodging and subsistence but not to payments for travel outside of California.  Unlike the other exceptions discussed above, the exception in Regulation 18950.3 also exempts payment from the disclosure requirements of the Act.

Most of the examples that you cite in your letter involve out of state travel.  Thus, these payments for travel would not be subject to limits, but would be disclosable. 

� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�    Note that if the payments qualify for the exception in relationship to either you teaching or your medical profession, they will be exempt.  You need not demonstrate that the payments are “earned income” in connection with both.


�    The exception for lodging and subsistence expenses related to such travel within the United States is limited to the day immediately preceding, the day of, and the day immediately following the speech. (Reg. 18950.1(a)(2)(B)





