File No.  A-00-282

Page No. 5






February 1, 2001

Thomas N. Hallinan, City Attorney

City of Oakdale

Bush, Ackley, Milich & Hallinan

366 West F Street

P.O. Box 486

Oakdale, CA 95361

Re:
Your Request for Advice


Our File No.  A-00-282

Dear Mr. Hallinan:


This letter is in response to your request for advice, on behalf of Councilmember Phillip Rockey, regarding provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmember Rockey participate in decisions on an application for a new Specific Plan Area?

CONCLUSION


Councilmember Rockey may not participate in decisions on the new Specific Plan Area, since it is reasonably foreseeable that these decisions would have a material financial effect on his source of income.

FACTS

Phillip Rockey is a member of the City Council of the City of Oakdale.  The City adopted a Specific Plan Policy in 1995 which divided lands outside the City limits, but still within the City’s sphere of influence, into nine Specific Plan Areas.  Anyone desiring the City to annex property within a particular Specific Plan Area must pay the expenses for planning the entire Specific Plan Area.  Reimbursement for the costs associated with creation of a specific plan may be partially reimbursed by other properties within the Specific Plan Area, if and when they are developed.


Two of the Specific Plan Areas are located on the eastern border of the City, designated Plan Areas 8 and 9.  These two Specific Plan Areas are divided by Highway 120, a major commercial thoroughfare.  Area 8 contains approximately 432 acres, and Area 9 contains about 305 acres. 


An application by owners of 50 acres within Area 8, contiguous to Highway 120, was submitted to the City, requesting the City Council to amend the Specific Plan Areas 8 and 9 by creating a new Specific Plan Area that would include property on both sides of Highway 120.  If approved, the new Area would contain approximately 200 acres.


Carving out a new Specific Plan Area from Areas 8 and 9 would benefit the applicant by a substantial decrease in the cost of preparing the specific plan, reducing the cost by approximately $200,000.  Further, because the new Area would be planned for largely nonresidential uses, the specific plan could be considered immediately, speeding up development.  Specific plans for residential development are currently not being processed, as a result of a city council policy directive.


Councilmember Rockey and his wife jointly own and operate a preschool facility.  Rick Jones is a limited partner in a partnership (the applicant herein) which owns the 50-acre property now located in Area 8.  Mr. Jones has a 12 percent interest in this limited partnership, and has a child who attended the Rockey’s preschool.  Mr. Jones has paid Councilmember Rockey more than $500 in the past 12 months for childcare services.


ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or in any way using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (Section 87100.) As a member of the Oakdale City Council, Phillip Rockey is a public official within the meaning of Section 82048. Your request for advice presupposes that he will make, or participate in making, governmental decisions on the application you have described to us.  

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family—this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).


You have told us that Mr. Jones has, within the past twelve months, paid Councilmember Rockey a sum aggregating to more than $500.  Mr. Jones is therefore a “source of income” to Councilmember Rockey under Section 87103(c).  

A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, and those of his or her immediate family (defined as the official’s spouse and dependant children, Section 82029.)  In the present context, this means that the council member has an economic interest in any personal financial effect attributable to decisions before the City Council.  (Section 87103; Regulation 18703.5.)  

The inquiry next addresses foreseeable, material financial effects of the decision(s) in question on the economic interests identified from the facts before us.  These economic interests are Mr. Jones, a source of income, and the council member’s interests in his personal finances.  We presume the absence of other potentially affected economic interests, such as additional sources of income or interests in real property near the affected Plan Area, which were not mentioned in your advice request.  

Before establishing what constitutes a material financial effect on these interests, we must determine whether they are directly or indirectly involved in the decisions at issue.  The subject of these decisions is the applicant’s proposal for a new plan area and, more generally, the plan for developing the 50-acre tract owned by the applicant – including Mr. Jones.  The applicant and/or property owners, as well as the underlying real property interest, are directly involved in such decisions.  (Regulations 18704, 18704.1.)

Individuals who are sources of income, if directly involved in a governmental decision, are materially affected by the decision if there is any reasonably foreseeable financial effect.  (Regulations 18705.2, 18705.3(a).)  Effects on an official’s personal finances, by contrast, are material only if it is reasonably foreseeable that they will amount to $250 or more in any twelve month period.  (Regulation 18705.5)

The next question is whether it is “reasonably foreseeable” that the decision(s) at issue would have any financial effect on Mr. Jones, or an effect of $250 or more on Councilmember Rockey’s personal finances.  In this context, "reasonably foreseeable" means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  This question is always highly situation-specific.  A financial effect need not be a certainty to be considered “reasonably foreseeable;” a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is no more than a mere possibility, it is not reasonably foreseeable.


We conclude that a material financial effect on Mr. Jones is a reasonably foreseeable consequence of decisions relating to the application at issue.  As noted above, any financial effect on Mr. Jones – who is directly involved in decisions on this application – will be material.  It is certainly foreseeable from your account of the facts that a decision approving the application would save the landowners $200,000 and hasten development of the property, in which Mr. Jones has a twelve percent share.  We do not have enough information to determine the foreseeability of a material financial effect on Councilmember Rockey’s personal finances.  The council member will have to make that determination for himself.  It appears, in any event, that he has a disqualifying financial interest in decisions relating to the application to create a new Specific Plan Area, because of its foreseeable effects on Mr. Jones.


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Acting General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�  This $500 “source of income” threshold was recently increased from $250 by legislation that became effective on January 1, 2001.


�  Please bear in mind that the Commission has recently completed a comprehensive review of its conflict of interest regulations, and has adopted numerous amendments to them, which will become effective on February 1, 2001.  This letter is based on the new amendments.





�  Even if a limited partner like Mr. Jones was not the formal applicant, decisions relating to development or annexation of a parcel of real property involve the issuance, renewal, approval, denial, or revocation of an entitlement to the person that owns the property.   A person with an ownership interest in real property is usually directly involved in these kinds of decisions.  (See, e.g. Elam Advice Letter, No. I-89-467; Ide Advice Letter, No. A-98-164.)


�  Although Councilmember Rockey has a financial interest in the decision at issue, there are two circumstances under which he might be permitted to participate in the decisionmaking.  First, if the effect of a decision on his economic interest(s) is substantially similar to effects on the public generally; second, if he is legally required to participate in the decision notwithstanding his financial interest.  See Regulations 18700(b)(7), 18707, 18700(b)(8) and 18708.  It does not appear from the facts as we know them that either of these exceptions to the general rule of disqualification is applicable in this case.





