June 21, 2000

Kevin O’Brien

Downey, Brand, Seymour & Rohwer LLP

555 Capitol Mall, Tenth Floor

Sacramento, California  95814-4686

 Re:  Your Request for Advice

         Our File No. A-99-111a
Dear Mr. O’Brien:

This letter is in response to your request for advice on behalf of the members of the Santa Maria Valley Water Conservation District
 about the Political Reform Act (the “Act”).
  You are seeking reconsideration of the advice in the Aladjem Advice Letter, No. A-99-111.  

QUESTION
Under the public generally exception, may four directors of the Santa Maria Water Conservation District participate in decisions regarding litigation between the district and the City of Santa Maria relating to water rights in the Santa Maria Valley Water Basin?

CONCLUSIONS
1.  Director Sharer - Yes.  Under the public generally exception, Director Sharer may participate in decisions about the litigation.  The litigation will affect at least 50 percent of the businesses in the director’s district in substantially the same manner as the director’s tenants.  In addition, at least 10 percent of the property owners in his district will be affected in substantially the same manner as the director.

2.  Director Rice - No.  The public generally exception does not apply to Director Rice. Director Rice has a real property interest in more than 1,000 acres of production agriculture property in the water conservation district.  You have not provided any facts suggesting that 10 percent or more of the property owners in his district have a real property interest of this magnitude, and thus would be affected in substantially the same manner as Director Rice.

3.  Director Tognazzini - Yes.  Under the public generally exception, Director Tognazzini may participate in decisions about the litigation.  The litigation will affect at least 50 percent of the businesses in his district in substantially the same manner as his family trust, his family farm, and his tenants.  In addition, at least 10 percent of the property owners in his district will be affected in substantially the same manner as the director.

4.  Director Souza - Yes.  Under the public generally exception, Director Souza may participate in decisions about the litigation.  At least 50 percent of the businesses in his district will be affected in substantially the same manner as his employer.

FACTS
Downey, Brand, Seymour & Rohwer LLP serves as general counsel to the Santa Maria Valley Water Conservation District (“water conservation district”).  The water conservation district is presently engaged in litigation against the City of Santa Maria (“city”) over rights to groundwater in the Santa Maria Valley Groundwater Basin (“basin”). 

A.  The Litigation
Names of 450 property owners have been officially added to the list of defendants in the lawsuit.  All of them own at least 10 acres of property with a water well in the water basin.  In July 1997, the water conservation district originally sued the city and other municipalities to protect its water rights.  The city countersued, naming the water conservation district, a landowner group, and 1-10,000 unnamed “Roes.”  Private landowners also filed a cross-complaint against the city.  During the litigation, the superior court ordered the city to include all the persons and entities that pump groundwater from the basin.


In 1992, the city decided to purchase water from the state.  In 1997, the city began using that water to improve the quality and quantity of water in the basin, to serve its residents and businesses.  Soon after, the water conservation district sued claiming the city was attempting to trump overlying water rights by acquiring prescriptive, or historic, water rights to the basin.  The purpose of the litigation is to resolve the respective rights of the parties to store water in, and extract water from, the basin, and to decide who will pay for the costs associated with importing, storing, and extracting water from the basin.

The landowners who are named in the lawsuit include ranchers and farmers, rural homeowners, vineyards and wineries, golf courses, strawberry companies, local oil companies and financial institutions that own property.  The litigation will determine the water rights of those who own property, or operate businesses that depend upon the use of groundwater from the basin.  The district believes that the outcome of the litigation will be similar for all production agriculture businesses in the district whether or not they are named in the litigation because the costs of engaging in production agriculture may increase as a result of the litigation.  The businesses named in the litigation may face litigation expenses, but these expenses will be minimal due to the large number of landowners being sued.

The basin is in an overdraft condition.  The water conservation district initiated the lawsuit just before the state began importing water from Northern California to the Santa Maria Valley under the State Water Project
 to eliminate the overdraft problem and improve water quality.  About 80 percent of the water in the basin is used for agriculture.

B.  Water Conservation District Directors
 
The board of the water conservation district consists of seven directors.  Each director is elected from, and represents, a different district.  Four of the directors have economic interests that may be affected by the litigation.

1.  Director Sharer
Director Sharer owns 200 acres of real property in the water conservation district that depends upon groundwater for irrigation.  He is the only director that is a named party in the litigation.  The director does not personally farm his property.  He leases the property for production agriculture.  The director’s district has 12 property owners, all of whom are named parties in the litigation and engage in production agriculture.  These property owners may be affected in substantially the same manner as Director Sharer because the value of their properties may increase or decrease on a per acre basis as a result of the litigation.  Six of the landowners own more than 200 acres, and six own less than 200 acres.  In addition, there are 19 businesses in Director Sharer’s district.  Seventeen of those businesses are production agriculture companies that will be affected by the litigation.

2.  Director Rice
Director Rice has a 30 percent ownership interest or more in OSR Enterprises, which is named in the lawsuit.  OSR Enterprises is a farming company that engages in production agriculture in the water conservation district.  The company owns approximately 1,200 acres, and  leases another 2,000 acres, in the district.  Director Rice owns 77 of the 2,000 acres leased by OSR Enterprises.  All of the property owned and leased by OSR Enterprises is used for production agriculture and is dependent upon the groundwater supplies within the district.  

One hundred percent of the businesses in the director’s district are involved in production agriculture.  Nearly all of these businesses are named in the lawsuit.  All of the businesses, including OSR Enterprises, may undergo an increase in operating costs, such as increased costs of water and land leasing, as a result of the litigation.

Director Rice’s district has approximately 100 property owners.  At least 10 percent of these property owners will be affected by the outcome of the litigation because they rely on groundwater to irrigate their land.  All of their property is used for production agriculture.  These property owners may be affected in substantially the same manner as Director Rice since the value of their property may increase or decrease on a per acre basis as a result of the litigation.  All landowners with 10 acres or more in his district are named parties in the litigation.  There are at least ten landowners in the director’s district that farm approximately 500 acres.

3.  Director Tognazzini
Director Tognazzini has a 33 percent interest in the Arthur R. Tognazzini and Sons Family Farms Trust (the “family trust”), which is named in the lawsuit.  In addition, he has two dependent children:  Scott is 17 years old, and David is 15 years old.  Scott and David own an interest in the family trust worth less than 1 percent.  The director also has an interest in Arthur R. Tognazzini Farms LLP (the “family farm”).  The family farm has many owners:  the family trust owns 12.5 percent; Scott owns 5.6 percent; David owns 5.6 percent, and the Director Tognazzini owns 3.6 percent.  The family trust does not directly own any real property.  The family farm owns 470 acres in the water conservation district.  All of the land owned by the family farm is leased for production agriculture.  

The director’s district has approximately 30 property owners.  All of their land is used for production agriculture.  All 30 of the landowners have been sued in the litigation.  These landowners own between 200 and 500 acres of land.  Most of these landowners lease their property for production agriculture.  All of these landowners may be affected in substantially the same manner as the director because the value of their properties may increase or decrease on a per acre basis as a result of the litigation.  In addition, there are approximately 30 businesses in the director’s district and all of these businesses are production agriculture companies that will be affected by the litigation.

4.  Director Souza
Director Souza is an employee of C and V Farms.  C and V Farms is a tenant farmer on several parcels of property in the water conservation district.  More than 95 percent of the businesses in his jurisdiction engage in production agriculture.  All of these businesses, including C and V Farms, may undergo increased operating costs as a result of the litigation.  Since C and V Farms does not own real property in the district, it is not named in the lawsuit.

ANALYSIS
A.  Conflict-of-Interest Prohibition
A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision.  (Regulation 18700(b).)

1.  Public Official
The conflict-of-interest prohibition only applies to public officials.  (Section 87100.)  The members of the water conservation district are “public officials” subject to the prohibition.  (Section 82048.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  These terms are defined in Regulations 18702-18702.4.  By participating in a lawsuit as plaintiffs and cross-defendants in their official capacity, the members of the water conservation district are engaging in conduct regulated by the conflict-of-interest prohibition.  (Regulation 18702.1(a)(3).)

3.  Economic Interest
A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on the following enumerated economic interests:

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more.  (Section 87103(a).)

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

3.  Any source of income of $250 or more provided to the official within 12 months  before the decision.  (Section 87103(c).)

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d).)

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(e).)
A decision will have a financial effect “on the official,” within the meaning of Section 87103, if the decision will affect the official’s personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Regulation 18703.5.)  This is known as the personal financial effect rule.  When determining whether a decision will have a personal financial effect on a public official, we do not consider the financial effects on business entities and real property in which the official has an ownership interest.  (Ibid.)

Director Sharer:  Director Sharer has an economic interest in his real property that he leases for production agriculture.  (Section 87103(b).)  In addition, he has an economic interest in his tenants, as sources of income.  (Section 87103(c).)  Under the personal financial effect rule, Director Sharer also has an economic interest in the personal expenses he will incur as the only director who is personally named as a cross-defendant in the litigation.  (Regulation 18703.5.)

Director Rice:  Director Rice has an economic interest in OSR Enterprises as an investment interest worth $1,000 or more.  (Section 87103(a).)  In addition, an “interest in real property” includes a pro rata share of interests in real property held by a business entity in which an official has a 10 percent interest or greater.  (Section 82033.)  Director Rice has a 30 percent ownership interest in OSR Enterprises.  Therefore, he has an economic interest in his pro rata share of real property owned and leased
 by OSR Enterprises.  (Section 87103(b).)  Finally, the director has a real property interest in the 77 acres that he leases to OSR Enterprises.

Director Tognazzini:  Director Tognazzini has an economic interest in the family trust and the family farm.  For purposes of Section 87103(a), the term “investment” includes any investment owned directly by the official, and any investment owned by his or her immediate family.  The director has a direct investment interest in the family trust and the family farm, each of which are worth $1,000 or more.
  (Section 87103(a).)  Through his dependent sons, the director also has an indirect investment interest in the family farm worth $1,000 or more.

Furthermore, an “interest in real property” includes a pro rata share of interests in real property held by a business entity in which an official has a 10 percent interest or greater.  (Section 82033.)  Director Tognazzini has a 3 percent ownership interest in the family farm, and each of his two sons has a 5 percent ownership interest in the farm.  Director Tognazzini also has a 4 percent interest in the farm by virtue of his 30 percent ownership interest in the family trust, which owns 12 percent of the farm.  In all, the director has a 17 percent ownership interest in the family farm.  Therefore, he has an economic interest in a pro rata share of real property owned by the farm.  (Section 87103(b).)

Finally, the definition of “income” includes a pro rata share of income of any business entity in which an official has a 10 percent interest or greater.  The director has a 17 percent ownership interest in the farm.  The farm leases its property and therefore receives rental income.  Presumably, the director’s pro rata share of this rental income is $250 or more within the past 12 months.  As such, he has an economic interest in the persons who lease property from the farm.

Director Souza:  Director Souza has an economic interest in C and V Farms as a source of income, and because he is an employee of that company.  (Sections 87103(c) and (d).)

Once a public official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a decision will have a material financial effect on one or more of those economic interests.  This determination takes three steps, which this letter discusses in detail below as Steps 4, 5 and 6.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then find the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

4.  Direct Versus Indirect Involvement
a.  Business Entities
All four directors have an economic interest in a business entity.  A person, including an individual or business entity, is directly involved in a decision if the person initiates, is a named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  A person is the “subject” of the decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to or contract with the person.  (Ibid.)

Director Sharer:  Director Sharer has an economic interest in his tenants who are presumably business entities.  We also assume that, as tenants, they are not named in the lawsuit.  If this is true, Director Sharer’s tenants are indirectly involved in the litigation.

Director Rice:  Director Rice has an economic interest in OSR Enterprises.  OSR Enterprises is named in the lawsuit, and is therefore directly involved in the lawsuit.

Director Tognazzini:  Director Tognazzini has an economic interest in the family trust and the family farm.  The trust is named in the lawsuit, and is therefore directly involved in the lawsuit.  The farm is not named in the lawsuit, and is therefore indirectly involved in the litigation.  Director Tognazzini also has an economic interest in the farm’s tenants as sources of income.  Presumably, these tenants are business entities and are not named in the lawsuit.  If this is true, the tenants are indirectly involved in the litigation.

Director Souza:  Director Souza has an economic interest in C and V Farms.  Since 

C and V Farms is not named in the lawsuit, C and V Farms is indirectly involved in the litigation

b.  Real Property Interests
Directors Sharer, Rice and Tognazzini own real property in the water conservation district.  An official’s interest in real property is directly involved in a governmental decision when, among other things, the decision involves the issuance, denial, or revocation of a license, permit, or other land use entitlement authorizing a specific use or uses of such property.  (Regulation 18704.2(a)(2).)  A lawsuit regarding the parties’ respective water rights does not involve a license, permit or other land use entitlement authorizing a specific use of the parties’ property.  Therefore, all of the real property interests identified in this letter are indirectly involved in the litigation for purposes of applying the relevant materiality standard.  (See, e.g., Stockton Advice Letter, No. I-98-138; Greyson Advice Letter, No. I-92-449.)

c.  Personal Expenses, Income, Assets or Liabilities
A public official is deemed to be directly involved in a decision if the decision will result in the official’s personal expenses, income, assets, or liabilities increasing or decreasing.  (Regulation 18704.5.)  If it is reasonably foreseeable that Director Sharer, as a named party in the litigation, will incur personal expenses or liabilities as a result of the litigation, such as attorney fees or litigation costs, the director would be directly involved in the litigation.

5.  Applicable Materiality Standard
a.  Business Entities

(1) Business Entities Directly Involved in the Litigation

When a business entity, including a business entity that is a source of income, is directly involved in a decision, any reasonably foreseeable financial effect of the decision on the entity, including a one-penny effect, is deemed to be material.  (Regulation 18705.1(a), 18705.3(a).)

Director Rice:  OSR Enterprises is directly involved in the lawsuit.  Therefore, any reasonably foreseeable financial effect of the decision on the company is deemed to be material.

Director Tognazzini:  The family trust is directly involved in the lawsuit.  Therefore, any reasonably foreseeable financial effect of the decision on the trust is deemed to be material.

(2) Business Entities Indirectly Involved in the Litigation

Regulation 18705.1(b) sets forth the materiality standards for business entities that are indirectly involved in a decision, including business entities that are sources of income.  (See Regulation 18705.3(b)(1).)  The standards in the regulation vary depending upon the size of the business entity.  The bigger the business entity, the greater the monetary impact must be in order for the effect to be material.

Director Sharer:  We presume that Director Sharer’s tenants are indirectly involved in the lawsuit, and are small business entities as described in Regulation 18705.1(b)(7).

Director Tognazzini:  The family farm is indirectly involved in the lawsuit.  We presume that the farm is a small business entity as described in Regulation 18705.1(b)(7).  We also presume that Director Tognazzini’s tenants are indirectly involved in the litigations, and are small business entities as described in Regulation 18705.1(b)(7).

Director Souza:  C and V Farms is indirectly involved in the lawsuit.  We presume that C and V Farms is a small business entity as described in Regulation 18705.1(b)(7).  (See Regulation 18705.3(b)(1).)

For small business entities described in Regulation 18705.1(b)(7),
 the effect of a decision is material if it will result in an increase or decrease in the company’s:  (1) gross revenues of $10,000 or more in a fiscal year; (2) existing expenses of $2,500 or more in a fiscal year; or (3) value of assets or liabilities of $10,000 or more.

b.  Real Property Interests
 Directors Sharer, Rice and Tognazzini have an economic interest in real property that is indirectly involved in the litigation.  For real property indirectly involved in a decision, the applicable materiality standard is Regulation 18705.2(b).  The materiality thresholds vary depending upon the distance between the official’s real property and the property that is the subject of the decision.  There are some decisions, such as the decision in question, that affect interests in real property but do not involve a subject property from which distances can be measured.  In these cases, the effect of the decision is material if the decision will affect:  (1) the fair market value of the official’s real property by $10,000 or more, or (2) the rental value of the official’s real property by $1,000 or more in a 12‑month period.  (Regulation 18705.2(b)(4).)

c.  Personal Finances
Director Sharer will be directly involved in the litigation if he incurs any personal expenses, such as attorney fees or other litigation costs.  If these expenses total $250 or more in a 12‑month period, the effect of the decision is deemed to be material.  (Regulation 18705.5.)

6.  Foreseeability
Once a public official finds the relevant materiality standard, the official must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  A financial effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198; Smith v. Superior Court (1994) 31 Cal. App.4th 205.)

Consequently, the question becomes whether it is substantially likely that the litigation will have a material financial effect on the directors’ economic interests.  For economic interests that are directly involved in the litigation, the specific question is whether it is substantially likely that the litigation will have any effect on those economic interests.  For those that are indirectly involved, the specific question is whether it is substantially likely that the materiality threshold will be met as a result of the litigation.

Director Sharer:  Director Sharer will have a conflict of interest in a decision regarding the litigation if it is substantially likely that the litigation will increase or decrease his tenants:  (1) gross revenues by $10,000 or more in a fiscal year; (2) existing expenses by $2,500 or more in a fiscal year; or (3) value of assets or liabilities by $10,000 or more.  (Regulation 18705.1(b)(7).)  The director’s tenants are agriculture production companies whose operating costs may increase as a result of the litigation.  If it is substantially likely that the increased costs will total $2,500 or more in a fiscal year, then the director will have a conflict based on his economic interest in his tenants.

In addition, Director Sharer will have a conflict of interest in a decision regarding the litigation if it is substantially likely that the litigation will increase or decrease the fair market value of his property by $10,000 or more, or the rental value of his property by $1,000 or more in a 12-month period.  (Regulation 18705.2(b)(4).)  Since Director Sharer leases his property for production agriculture, it is substantially likely that litigation will affect the fair market value of his property.  If it is substantially likely that the effect will be $10,000 or more, then the director will have a conflict of interest based on his economic interest in his property.

Finally, as a named party in the litigation, Director Sharer may also have a conflict of interest based on his personal finances.  If it is substantially likely that he will spend $250 or more in legal fees as a result of the litigation, then he will have a conflict of interest in the litigation based on his economic interest in his personal expenses.  (Regulation 18705.5.)

Director Rice:  Director Rice will have a conflict of interest in a decision regarding the litigation if it is substantially likely that the litigation will have any effect on OSR Enterprises.  OSR Enterprises engages in production agriculture.  (Regulation 18705.1(a).)  The company may undergo increased operating costs as a result of the litigation.  As such, Director Rice has a conflict of interest in the litigation based on his economic interest in OSR Enterprises.

Director Rice may also have a conflict of interest in a decision regarding the litigation based on his economic interest in real property used for production agriculture.  If it is substantially likely that the litigation will increase or decrease the fair market value of his property by $10,000 or more, or the rental value of his property by $1,000 or more in a 12-month period, then the director’s conflict of interest will also arise from his real property interests.  (Regulation 18705.2(b)(4).)
Director Tognazzini:  Director Tognazzini will have a conflict of interest in a decision regarding the litigation if it is substantially likely that the litigation will have any affect on the family trust.  (Regulation 18705.1(a).)  As a ten-percent-or-more owner of the family farm, the trust has a pro rata share of interest in real property owned by the farm.  Since this real property is used for agriculture production, it is substantially likely that the litigation will have some effect on the fair market value of this trust property.  Therefore, Director Tognazzini has a conflict of interest in the lawsuit based on his economic interest in the family trust.

His conflict of interest may also be based on his economic interest in the family farm, or in the business entities that lease property from the farm.  The director will have a conflict of interest based on these interests if it is substantially likely that the litigation will increase or decrease the business entities’:  (1) gross revenues by $10,000 or more in a fiscal year; (2) existing expenses by $2,500 or more in a fiscal year; or (3) value of assets or liabilities by $10,000 or more.  (Regulation 18705.1(b)(7).)  Since these companies are production agriculture companies, their operating costs may increase or decrease as a result of the litigation.  In addition, as a property owner, the family farm may experience an increase or decrease in the value of its assets as a result of the litigation.  If any of these foreseeable effects will meet any of the thresholds above, then the director will have a conflict of interest based on these interests.

The director may also have a conflict of interest in a decision regarding the litigation based on his economic interest in real property used for production agriculture.  If it is substantially likely that the litigation will affect the fair market value of his property by $10,000 or more, or the annual rental value of his property by $1,000, then the director’s conflict of interest will also arise from his real property interests.  (Regulation 18705.2(b)(4).)
Director Souza:  Director Souza will have a conflict of interest in a decision regarding the litigation if it is substantially likely that the litigation will increase or decrease C and V’s:  

(1) gross revenues by $10,000 or more in a fiscal year; (2) existing expenses by $2,500 or more in a fiscal year; or (3) value of assets or liabilities by $10,000 or more.  (Regulation 18705.3(b)(1), 18705.1(b)(7).)  As a production agriculture company, C and V’s operating expenses may increase as a result of the litigation.  If it is substantially likely that this effect will total $2,500 in a fiscal year, the director will have a conflict of interest in the litigation.

Accordingly, Directors Rice and Tognazzini are disqualified from participating in the litigation.  Directors Sharer and Souza may also be disqualified if it is reasonably foreseeable that the litigation will have a material financial effect on one of their economic interests as described in detail above.  However, an official who otherwise has a disqualifying financial interest in a decision may still participate in the decision if the “public generally” exception applies.
 7.  Public Generally Exception
Although a public official may have a conflict of interest in a decision, the official may still participate in the decision if the material financial effect of the decision is not distinguishable from the effect on the public generally.  (Section 87103.)  This exception is known as the “public generally” exception.  There are seven public generally exceptions: 

a general exception, and six special exceptions.
  (Regulations 18707-18707.6.)

Under the general exception in Regulation 18707, the public generally exception will apply if the decision will affect a significant segment of the public in substantially the same manner as it affects the public official.  (Regulation 18707(b).)  Applying the general exception is a two‑step process.  First, the official must determine whether a “significant segment” of the public will be affected by the decision.  Second, he or she must determine whether this significant segment will be affected in “substantially the same manner” as the official.  When applying the two steps, real property and business interests must be analyzed separately.  In addition, when an official has multiple economic interests that are the basis for his or her disqualification in a decision, the official may participate in the decision under the public generally exception only if the exception applies to each interest.

Out of the six special exceptions, it appears that two of them may pertain to your facts.  The first relevant special exception is set forth in Regulation 18707.3 and applies, in limited situations, to decisions that affect entire industries, trades or professions.  We discuss this exception in more detail below.  Your request may also implicate the special exception in Regulation 18707.1, which applies to decisions made by the governing board of a landowner voting district, such as the Santa Maria Valley Water Conservation District.  We also discuss this exception in more detail below.

1.  Economic Interests in Business Entities
All of the directors have an economic interest in a business entity that engages in production agriculture.  Under the general exception, and for decisions that affect a business entity, a “significant segment” of the public is 50 percent of all businesses in the jurisdiction or  district the official represents.  (Regulation 18707(b)(1)(B).)  However, under the general exception, a significant segment, may not be composed of a single industry, trade or profession.  (Ibid.)  But under the special exception in Regulation 18707.3, a single industry, trade, or profession may constitute a significant segment of the public only if it is the “predominant industry” within the elected official’s district.  (Regulation 18707.3(b).)  The purpose of the predominant industry exception is “to avoid disqualification in such cases as a farmer elected in a rural community in which agriculture is the major industry.”  (In re Ferraro at p. 64, n. 3.)  The exception is limited to the situation where a local economy is based on one industry so that almost any public official would have an economic tie to that industry.  (Woods Advice Letter, No. A‑94‑164.)

Director Sharer:  Seventeen of the 19 businesses in Director Sharer’s district are production agriculture companies.  Under the “predominant industry” exception, the 17 businesses constitute a significant segment of the public.  All 17 businesses may undergo increased operating costs as a result of the litigation.  Therefore, it appears that all 17 of the businesses will be affected in substantially the same manner as Director Sharer’s tenants.  As such, the public generally exception applies to Director Sharer’s economic interest in his business-entity tenants.

Director Rice:  All of the businesses in Director Rice’s district are production agriculture companies.  Under the predominant industry exception, these businesses constitute a significant segment of the public.  All of these businesses may undergo increased operating costs as a result of the litigation.  Therefore, it appears that all of the businesses will be affected in substantially the same manner as OSR Enterprises.  As such, the public generally exception applies to Director Rice’s economic interest in OSR Enterprises.

Director Tognazzini:  All 30 businesses in Director Tognazzini’s district are production agriculture companies.  Under the predominant industry exception, these businesses constitute a significant segment of the public.  All of these companies may undergo increased operating costs as a result of the litigation.  Therefore, it appears that all of the business will be affected in substantially the same manner as the director’s business interests.  As such, the public generally exception applies to Director Tognazzini’s economic interests in the family trust, the family farm, and the farm’s tenants.

Director Souza:  More than 95 percent of the businesses in Director Souza’s district are involved in production agriculture.  Under the predominant industry exception, these businesses constitute a significant segment of the public.  All of these businesses may undergo increased operating costs as a result of the litigation.  Therefore, it appears that all of the businesses will be affected in substantially the same manner.  As such, the public generally exception applies to Director Souza’s economic interest in C and V Farms.

2.  Economic Interests in Real Property
In addition to their business interests, three of the directors, Directors Sharer, Rice and Tognazzini, each has an interest in real property in the water conservation district.  District properties that rely on groundwater will increase or decrease in value as a result of the litigation.  For decisions that affect real property, a significant segment may include any of the following:  (1) 10 percent or more of the population of the official’s jurisdiction or district; (2) 10 percent or more of all property owners, home owners, or households in the official’s jurisdiction or district; or (3) 5,000 residents in the official’s jurisdiction or district.  (Regulation 18707(b)(1)(A).)

Under the general exception, for economic interests in real property, a significant segment as described, such as 10 percent of the landowners in a director’s district, must be affected in substantially the same manner as the director.  In general, an official who has a conflict of interest based on large property holdings will be affected differently than most other property owners in his or her district since their holdings are usually less substantial.  (See,e.g., Peck Advice Letter, No. I-92-215, Logan Advice Letter, No. I-92-370.)

However, Regulation 18707.1 provides a special exception for decisions made by the governing board of a landowner voting district.  (Regulation 18707.1(b).)  Under Regulation 18707.1, the public generally exception will apply if the decision will affect the official and a significant segment of the landowners or water users in the district in proportion to their real property interests, or by the same percentage, or on an “across-the board” basis.
Director Sharer:  Director Sharer owns 200 acres in the water conservation district.  His district has 12 landowners.  All 12 landowners are named parties in the litigation.  Six of the landowners own more than 200 acres, and six own less than 200 acres.  Two of the property owners in Director Sharer’s district constitute a significant segment of the public.  In addition, as owners of 200 acres or more, at least two of the property owners will be affected in substantially the same manner as Director Sharer.  Therefore, the public generally exception applies to Director Sharer’s economic interest in his rental property.  (Regulation 18707.)

Director Rice:  Director Rice has a 30 percent ownership interest in 1,200 acres of real property in the water conservation district.  He also has a 30 percent leasehold interest in 2,000 acres in the district.  Finally, he has a 100 percent ownership interest in 77 acres in the district.  His director district has approximately 100 property owners.  At least 10 percent of these property owners will be affected by the litigation because they rely on groundwater to irrigate their land.  All of their property is used for production agriculture.  There are at least ten landowners in the director’s district that farm approximately 500 acres.  

Ten of the property owners in Director Rice’s district would constitute a significant segment of the public.  However, it does not appear that there are ten property owners in the district that will be affected in substantially the same manner as Director Rice.  Director Rice has an interest in real property (ownership and leasehold interest) in more than 1,000 acres.  You have not provided any facts suggesting that at least ten property owners in the director’s district have a real property interest of this magnitude in property used for production agriculture.  Therefore, the public generally exception in Regulation 18707 does not apply to Director Rice’s economic interests in real property.

In addition, it does not appear that the special exception in Regulation 18707.1 will apply.  You mention that all of the production agriculture property in the water conservation district will be affected by the litigation on a proportionate basis.  However, the property owners who own such property do not constitute a significant segment, or 10 percent, of the landowners in the water conservation district.

Accordingly, the public generally exception, as set forth in the general rule and the special rule, does not allow Director Rice to participate in decisions regarding the litigation.

Director Tognazzini:  Director Tognazzini has a 17 percent ownership interest in 470 acres of real property in the water conservation district.  The director’s district has approximately 30 property owners.  All of their land is used for production agriculture.  All 30 of the landowners have been sued in the litigation.  These landowners own between 200 and 500 acres of land.  Most of these landowners lease their property for production agriculture.  Three of the landowners in Director Tognazzini’s district constitute a significant segment of the public.  In addition, as owners of 80 acres or more, at least three of the property owners will be affected in substantially the same manner as Director Tognazzini.  Therefore, the public generally exception in Regulation 18707 applies to Director Tognazzini’s real property interests.

3.  Personal Finances
Director Sharer is a named party in the litigation and may incur personal expenses, such as attorney fees and litigation costs.  For this economic interest, a significant segment may include:  (1) 10 percent or more of the population of the official’s jurisdiction or district; (2) 10 percent or more of all property owners, home owners, or households in the official’s jurisdiction or district; or (3) 5,000 residents in the official’s jurisdiction or district.  (Regulation 18707(b)(1)(A).)  Director Sharer’s district has 12 landowners.  All 12 landowners are named parties in the litigation.  Two of the landowners constitute a significant segment of the public.  As named parties in the litigation, at least two of the 12 landowners will incur attorney fees and/or litigation costs, and will therefore be affected in substantially the same manner as Director Sharer.  As such, the public generally exception applies to Director Sharer’s economic interest in his personal finances.

8.  Legally Required Participation
The eighth step pertains to the “legally required participation” rule.  (See Regulation 18708.)  This rule applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It does not appear that legally required participation rule is relevant to your request.

If you have other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division

LM:JB:tls

�  The members of the water conservation district’s board of directors include Richard Maretti, Owen Rice, James Sharer, Darrell Souza, Arthur Tognazzini, and Charles Varni.  One of the directors, Vince Ferrante, recently resigned from the board.


�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The State Water Project is a water storage and delivery system of reservoirs, aqueducts, powerplants and pumping plants.  Its main purpose is to store water and distribute it to urban and agricultural water suppliers throughout California.  The project is also operated to improve water quality in the Delta, control Feather River flood waters, provide recreation, and enhance fish and wildlife.  In 1960, California voters approved the bond measure that finances the project.


�  An “interest in real property” includes any leasehold.  (Section 82033.)


�  The term “business entity” includes any organization or enterprise operated for profit including a business trust.  (Section 82005.)


�  Regulation 18705.1(b)(7) business entities are entities that are not listed on the Pacific Stock Exchange or the Eligible Securities List maintained by the Department of Corporations, and that do not meet the qualifications to be listed on the NASDAQ Stock Exchange.  (Regulation 18705.1(b).)


 


�  The Commission is currently reconsidering many of its conflict-of-interest regulations including the regulations pertaining to the public generally exception.  Therefore, this advice may change in the future.


�  These advice letters were predecessors to the public generally exception in Regulation 18707.1.





