





January 24, 2001

Diego Santana, Deputy City Attorney

Green, de Bortnowsky & Quintanilla, LLP

35-325 Date Palm Drive, Suite 202

Cathedral City, CA 92234

Re:
Your Request for Advice


Our File No.   A-01-002

Dear Mr. Santana:


This letter is in response to your request for advice on behalf of Mayor Lupe Dominguez regarding her duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

Does income received from Cahuilla Mission Indians make the tribe an economic interest under the Act?
CONCLUSION

Since no exception exists, a payment to the Mayor from the Cahuilla Mission Indian tribe is considered “income” and is a potentially disqualifying economic interest of the Mayor.

FACTS

Lupe Dominguez is the Mayor of the City of Coachella which is located in the County of Riverside, California.  In addition, Lupe Dominguez was employed by Spotlight 29 Casino located on Tribal land adjacent to the City of Coachella.  Ms. Dominguez earned income from Spotlight 29 Casino in excess of $250 within the last twelve months.

Spotlight 29 Casino is owned and operated by the Twenty Nine Palms Band of Cahuilla Mission Indians, a “sovereign nation tribe.”  The Tribe is seeking to expand their operation of the Spotlight 29 Casino which necessarily involves contract negotiations with the City of Coachella.

Ms. Dominguez is interested in voting on, considering and negotiating the contracts brought before the City Council by and between the City of Coachella and Spotlight 29 Casino.  Ms. Dominguez believes that a “sovereign nation tribe” is analogous to a state or local government. 

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides a standard eight-step analysis.
  Your question solely concerns step three in the standard analysis, and specifically whether the receipt of a payment by the Mayor from a casino operated by an Indian tribe is considered “income” under the definition in section 82030.

Section 82030 provides in pertinent part:  

“(a)  ‘Income’ means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.....

“(b)  ‘Income’ also does not include:

“....

“(2)  Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.”

You state that you believe that an Indian tribe is akin to a city or state government.  However, while we may agree that some of the same policy considerations that presumably formed the basis for the exception in section 82030(b)(2) apply where an Indian tribe is a source of income, we do not believe that an Indian tribe fits within the definition  of either a “city,” “state” or “federal” agency as contemplated by the Act.
  Thus, the exception in section 82030(b)(2) does not apply to payments received from Indian tribes.  (See e.g., Zax Advice Letter, No. A-95-398; Galante Advice Letter, No. A-97-469; Stirling Advice Letter, No. A-85-045 regarding payments from foreign governments.)

If you would like further advice on the Mayor’s responsibilities with respect to her economic interest in the Indian tribe in question, you may wish to write for follow-up advice with all the facts pertinent to the decision in question.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Acting General Counsel

By:  
John W. Wallace



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� The eight steps are:  (1) determine whether the individual is a public official; (2) determine whether the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision; (3) identify the public official's economic interests; (4) determine whether that interest is directly or indirectly involved in the governmental decision; (5) determine the applicable materiality standard; (6) determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect on each economic interest identified; (7) determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally; and (8) determine if the public official's participation is legally required despite the conflict of interest.





�  In actuality, Indian tribes are more akin to sovereign national governments.  The tribes retain their existing sovereign powers and still possess those aspects of sovereignty not withdrawn by treaty or statute, or by implication as a necessary result of their dependent status. (See U. S. v. Wheeler (1978) 435 U.S. 313; Oliphant v. Suquamish Indian Tribe (1978) 435 U.S. 191.)   





