





February 9, 2001

Myrna Abramowicz

1437 Sproul Avenue

Napa, California 94559

Re:
Your Request for Informal Assistance


Our File No. I-01-003

Dear Ms. Abramowicz:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since we require additional information in order to issue formal advice, we are treating your request as one for informal assistance. 
  (Regulation 18329(b)(8)(c).)

Please bear in mind that this letter is based on the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

May you participate in a decision to lease or sell for commercial development a parcel of land owned by the 25th District Agricultural Association?

CONCLUSION

Based on the facts you have provided, it is presumed that your real property will not experience a material financial effect as a result of a decision to lease or sell the Association’s property for commercial development.  However, it may be reasonably foreseeable that one or more of your other economic interests may experience a material financial effect from this governmental decision.  If that is the case, you will be disqualified from participating in the decision.  In absence of information regarding the likely financial effects of the decision on your economic interests, we are unable to determine whether or not you have a conflict of interest in this decision.  You must make a good faith effort to assess the likelihood that a material financial effect will result from the decision to lease or sell the property by using some reasonable and objective method.

FACTS

You are a newly appointed director of the 25th District Agricultural Association (“Association”).  The Association, established by California Food and Agricultural Code Section 3877, is responsible for holding fairs and constructing, maintaining, and operating fairground facilities.

The Association is considering the possibility of leasing a 34-acre parcel to a non-profit group.  Specific terms and conditions of this potential lease are still in flux, but will spell out the continuing role of the State and the role of the new non-profit.  The development of this property will allow for commercial development to make the Napa County Fair self-sufficient.  The area around the Association’s property is currently residential but may be rezoned tourist-retail.  It is not contemplated that office space will be included in this development.

The Association is also considering the sale of all or part of the 34 acres to the City of Napa for commercial development.  During the course of reviewing these development options, other possibilities may arise for consideration.

You own a residential duplex located approximately 1100 feet from the nearest corner of the Association’s property and rent this duplex to tenants.  You have owned this property for about 30 years, and it has always had a residential use.  You do not believe that commercial development on the Association’s land will affect the rental market for the area in which your duplex is located.

Additionally, you have been a real estate broker for 20 years.  You handle only the leasing of office space to smaller-sized businesses.  The primary geographical area in which you work is the downtown Napa area.  The downtown area is approximately four city blocks from the Association’s land parcel and is separated from it by the Napa River.  The main factors considered by the clients with whom you have worked over the past 20 years have been office space size and cost.  Because you do not handle leases for retail space, factors such as pedestrian traffic and the proximity of retail businesses are not generally considered by your clients in selecting office space.

ANALYSIS

The primary purpose for the conflict of interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions:

Are you a “public official”?
As a member of the 25th District Agricultural Association, established by California Food and Agricultural Code Section 3877, you are a “member, officer, employee, or consultant of a state or local government agency” and, therefore, are subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

As a member of the Association, you will “make a governmental decision” if you vote on the lease or vote on the sale of the Association’s land parcel.  Additionally, if you engage in any of the actions detailed above with regard to these decisions, you will “participate in making” or “influence” either or both of the decisions.

What are your economic interests — the possible sources of a financial conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Assuming you have an investment of $2,000 or more in the duplex that you own, you have an economic interest in this residential property for purposes of the Act. Additionally, you have an economic interest in your tenants who are sources of income to you.  

Section 82005 defines “business entity” as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.  Therefore, you also have economic interests in both your real estate broker business and your rental enterprise provided you have an investment of $2,000 in each venture.  For purposes of this letter, we assume that you have no other economic interests relevant to the governmental decision about which you inquire.

Is your economic interest directly or indirectly involved in the governmental decision?
Real Property

Real property in which a public official has an economic interest is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.  (Regulation 18704.2(a).)

The facts you have provided do not indicate that your property is the subject of a decision before the Association nor within 500 feet of the parcel’s boundaries.  Therefore, your property is not directly involved in a decision to lease or sell the Association’s parcel.  

Business Entities/Source of Income


A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

�  Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  


	


�  Pursuant to enclosed Regulation 18329(c)(3), informal assistance does not confer immunity.


�  These questions are based on the Act’s conflict of interest analysis provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�  Please bear in mind that the Commission has recently completed a comprehensive review of its conflict of interest regulations, and has adopted numerous amendments to them, which were effective on February 1, 2001.  This letter is based on the new amendments.








