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February 6, 2001

Bradley W. Sullivan

City Attorney, City of Sutter Creek

Post Office Box 366

Sutter Creek, CA 95685

Re:
Your Request for Advice


Our File No. A-01-006

Dear Mr. Sullivan:


This letter is in response to your request for advice on behalf of Sutter Creek City Councilmember Heidi Boitano regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that your request may implicate other areas of the law outside of the Act, such as Government Code Section 1090.  The Commission’s jurisdiction, however, is limited to the Act.  (Section 83111.)

QUESTION


Councilmember Boitano has an irrevocable interest in a family trust.  One of the assets of the trust is a parking lot that the trust leases to the city.  May Councilmember Boitano participate in a city council decision to add improvements to the parking lot?

CONCLUSION


No.  Councilmember Boitano may not participate in the decision because it is reasonably foreseeable that the decision will have a material financial effect on her real property interest in the parking lot.

FACTS

Your inquiry concerns Councilmember Heidi Boitano, who has a 25-percent irrevocable interest in the Boitano Family Trust.  The trust owns a city-leased parking lot.  In the future, the city council may consider whether to build restrooms on the parking lot.  In the past, we provided written advice to you regarding the family trust in the Sullivan Advice Letters, Nos. A-95-234 and A-93-078.  The facts in these early letters indicate that Councilmember Boitano’s interest in the trust had not yet vested.  

ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in making or otherwise attempting to use his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying interest in a given decision.  (Reg. 18700(b).)


Steps One and Two


According to your facts, the first two steps apply.  Councilmember Boitano is a “public official” and she will be “making a governmental decision” if she votes on whether to add improvements to the city-leased parking lot owned by the trust.  (Reg. 18700(b)(1) and (2); see Section 82048, Reg. 18702.1.)


Step Three


The third step is to identify the economic interests of the official that the governmental decision might affect.  (Reg. 18700(b)(3).)  Section 87103 identifies six different types of economic interests that may give rise to a conflict of interest.  Relevant to your request, Section 87103 provides that an official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any real property in which the public official has a “direct or indirect” interest worth $2,000 or more.”
  (Section 87103(b).)


For purposes of Section 87103, an “indirect” interest in real property includes a pro rata share of real property owned by a trust in which the official has a 10-percent interest or greater.  (Sections 82034, 87103; Reg. 18234(a).)  Regulation 18234 provides that an official has an interest in a trust for purposes of the Act if the official is a beneficiary and has an irrevocable future right to receive income or principal.  (Reg. 18234(c)(2).) 

Councilmember Boitano has a 25-percent irrevocable interest in a family trust that owns a city-leased parking lot.  Since the councilmember’s interest in the trust is irrevocable, she has an economic interest in all of the assets of the trust, including the parking lot.  Presumably, this interest (25 percent) is worth $2,000 or more.

Step Four

The next step is to determine whether the governmental decision will involve the economic interest identified in Step 3 directly or indirectly.  (Reg. 18700(b)(4).)  Under Regulation 18704.2 (copy enclosed), real property is directly involved in a government decision when the decision involves “construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property will receive new or improved services.”  (Reg. 18704.2(a)(5).)  Applying this test, the parking lot is directly involved in the decision to construct restrooms on its premises.


Steps Five and Six

Under Steps 5 and 6, the official must find the applicable materiality standard and determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  (Reg. 18700(b)(5) and (6).) When real property is directly involved in a decision, Regulation 18705.2 (copy enclosed) provides that the effect of the decision is presumed to be material.  (Reg. 18705.2(a)(1).)  The official may rebut this presumption by showing that the decision will have no reasonably foreseeable financial effect on the real property whatsoever.  (Regulation 18705.2(a)(1).)  

We can discern nothing in your facts suggesting that the construction of restrooms on the parking lot will have no financial effect on the fair market value of the parking lot.  Therefore, Councilmember Boitano may not participate in the city council’s decision to add improvements to the parking lot because it is reasonably foreseeable that decision will have a material financial effect on her real property interest.


If you have other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Acting General Counsel

By:  
Julia Bilaver



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  The Legislature recently increased the monetary thresholds in Section 87103.  (Stats. 2000, ch. 130.)  For an economic interest in real property, the threshold increased from $1,000 to $2,000.  (Section 87103(b).)





