





June 6, 2001

Sharon A. Stone

Leonard & Lyde

1600 Humboldt Road, Suite 1

Chico, CA 95928

Re:
Your Request for Informal Assistance


Our File No.   I-01-014

Dear Ms. Stone:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We are treating your request as one for informal assistance.
  Please note that the Commission does not provide informal assistance relating to past conduct.  (Regulation 18329(c)(4)(A).)  Therefore, any conclusions contained herein apply only to prospective actions.  

QUESTION

May you participate in a decision to approve an application for a subdivision map where the applicant is a client of your spouse’s business?

CONCLUSION


Because we cannot determine whether you have an economic interest in the applicant without additional information, we are unable to assess whether you have a conflict of interest in this decision.

FACTS

You are a recently appointed member of the City of Chico Planning Commission and an alternate member of the Architectural Review Board.  

Your husband owns a health club in town; he has a 51 percent interest in the club.  Although you and your husband do not have a written separate property agreement, you have always operated your businesses as separate property.  You each intend to leave your individual interests in your properties to the other in your wills.  

Clients of your husband’s business, operated in the form of a corporation, make payments to his business in varying amounts depending on the type of membership they hold and when they joined the club.  For example, a client might pay $54 per month for a couple membership or $83 per month for a family membership.  There are approximately 2,500 clients of the health club.

You are aware that an applicant for a subdivision map intends to submit an application pursuant to the Map Act in mid-June.  The applicant is also a member of your spouse’s business and has paid $83 for the past twelve months for a family membership.  The applicant also may have purchased athletic equipment or clothing or food items from the retail shop which is operated as part of the health club.  However, you state that such information is not available to you at this time. 

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis provided by Regulation 18700(b).
  Your specific inquiry relates to the third step of this analysis which requires a public official to identify his or her economic interests as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).


For purposes of the conflict-of-interest rules, an indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10‑percent interest or greater.  (Section 87103.)

Investment

 
The term “investment” is defined by the Act as:

 “…any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family…”  (Section 82034.)

 “Immediate family” means spouse and dependent children.  (Section 82029.)   Consequently, any investment owned by your husband is characterized as an investment of yours under Section 82034.  Provided your husband has invested $2,000 or more in his business, you have an economic interest in his business.

Income


“Income” is defined as a “payment received” and includes any community property interest in the income of a spouse. Therefore, your income includes your community property interest in your husband’s salary from the health club, if any.

In general, an individual has a community property interest in his or her spouse’s salary which is equal to half of the amount of any salary earned during marriage.  If this interest in your husband’s salary from the health club aggregates to $500 or more within 12 months prior to the time that a relevant decision is made, the health club will be a source of income to you.  As a result, you will have an economic interest in your husband’s business also by way of your community property interest. (Regulation 18703.3.)  

Additionally, income includes a pro rata share of any income of any business entity or trust in which you or your spouse own, directly, indirectly, or beneficially, a 10 percent or greater interest.  (Section 82030.)  For purposes of the Act, because your husband has 51 percent interest in his business, his income includes 51 percent of each payment from each source of income to the health club.  By application of the community property laws, half of this income is attributable to you.  (Martin Advice Letter, No. I-99-144; Vassey Advice Letter, No. A-86-201.)

You have stated that the subdivision decision will come before your agency in mid-June.  Based on the information that you have provided, it appears that the applicant will have paid $996 in membership fees to the health club in the 12 months prior to the time the governmental decision will be made.  Fifty-one percent (your husband’s ownership interest in his business) of this payment is approximately $508 and is considered income to your husband under the Act.  Your community property interest in his income from these membership fees is $254.  This is not sufficient to make the client an economic interest of yours.

However, in determining whether you have an economic interest in the applicant, you must consider all payments to the health club from the applicant.  Such payments may include those made in the retail shop operated as part of your husband’s business unless Section 87103.5 applies.  This section states:

“Notwithstanding subdivision (c) of Section 87103, a retail customer of a business entity engaged in retail sales of goods or services to the public generally is not a source of income to an official who owns a 10-percent or greater interest in the entity if the retail customers of the business entity constitute a significant segment of the public generally, and the amount of income received by the business entity from the customer is not distinguishable from the amount of income received from its other retail customers.”  (Section 87103.5.) 

Without additional information regarding the health club’s retail shop and its sales, we cannot determine whether the exception of Section 87103.5 applies or whether you have an economic interest in the applicant.  Since we cannot tell if you have an economic interest in the applicant, we are unable assess whether you have a conflict of interest in this decision.  However, to provide you with additional guidance, we have enclosed Regulation 18707.5 which describes the circumstances under which retail customers constitute a “significant segment of the public generally.”  

If this exception does not apply to your situation, you must count all payments made by the applicant to your husband’s business as income, including those payments made to the retail shop of the health club.  If, after using the manner of calculation previously described, you find that income to you from the applicant aggregates to $500 or more in the 12 months prior to the time the decision will be made, then you have an economic interest in the applicant.  You should then complete the conflict-of-interest analysis prescribed by the Act to determine if you are disqualified from participating in this decision.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


�  Pursuant to enclosed Regulation 18329(c)(3), informal assistance does not confer immunity.


�  The Commission fact sheet “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  Please bear in mind that the Commission has recently completed a comprehensive review of its conflict-of-interest regulations, and has adopted numerous amendments to them, which were effective on February 1, 2001.  This letter is based on the new amendments.








