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February 6, 2001

Sue Palmer

City Councilmember

City of Banning

99 E. Ramsey Street

Banning, California 92220

Re:
Your Request for Informal Assistance


Our File No.   I–01-015

Dear Ms. Palmer:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 Because your question is general in nature and does not pertain to a specific governmental decision, we are treating your request as one for general assistance.  (Regulation 18329(b)(c).)
 

QUESTIONS

(1) May you participate in discussions and decisions about the proposed amendment to the Public Employees Retirement System (“PERS”) contract?

(2) May you participate in discussions and decisions about the proposed new memorandum of understanding for the police bargaining unit?

(3) May you participate in discussions and decisions about the proposed new memorandum of understanding for the management bargaining unit?

CONCLUSION


(1) You may participate in discussions and decisions regarding the proposed amendment to the Public Employees Retirement System contract.

(2) You may participate in discussions and decisions about the proposed new memorandum of understanding for the police bargaining unit.

(3) You may participate in discussions and decisions about the proposed new memorandum of understanding for the management bargaining unit.

FACTS


You are a council member for the City of Banning.  Your husband is a police commander in the City of Banning and is a member of the management bargaining unit.   The City is currently negotiating with the police and management bargaining units on a memorandum of understanding (“MOU”).  The police bargaining unit has requested the City adopt the 3% at 50 retirement benefit under the City’s contract with PERS.  Although your husband’s bargaining unit is not requesting the 3% at 50 retirement benefit, he will receive the benefit if approved by the City.

ANALYSIS


A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  (Section 87100.)  The Commission has adopted a standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700, subdivisions (b)(1) – (8).)

1. Public Official


The conflict-of-interest provisions apply only to public officials.  (Section 87100.) As a member of the City Council, you are a public official for the purposes of the Act.  (Section 82048; Regulation 18701.)

2. Conduct Covered


The conflict-of-interest provisions cover specific conduct: making, participating in making or attempting to use one’s official position to influence a governmental decision.  (Section 87100.)  Participating in discussions about the proposed amendment to the PERS contract is considered participating in making a governmental decision.  (Regulation 18702.1(a)(3).)  Discussing and voting on whether to approve an MOU is considered making and participating in making a governmental decision and is therefore regulated by the Act.  (Ibid.)

 3. Identifying Relevant Economic Interests 

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  (Regulation 18703.)  Ordinarily, a public official has an economic interest in his or her income, as well as the income of his or her immediate family.  (Section 87103; Regulation 18703.5.)  Your husband is employed by the city. Therefore, you have an economic interest in the income your husband receives from the city.  (Section 82030.)

However, where the employer is a local government agency there is typically no economic interest because of the “government salary exception.” (Section 82030(b)(2).) The Act’s definition of “income” expressly excludes “salary and reimbursement for expenses or per diem received from a… local… government agency…” (Ibid.) The exception also covers employment-related benefits such as pensions.  (In re Moore (1977) 3 FPPC Ops. 33.) Thus, unless your spouse receives income from the district which is not covered in the “government salary exception,” you will not have an economic interest in the district as a source of income.

Despite the “governmental salary exception,” you may nonetheless have a conflict of interest if a decision by the City Council will result in the hiring, firing, promotion, demotion or disciplining of your spouse, or setting a salary for your spouse which is different from salaries paid to other employees in the same job classification or position as your spouse.  (Regulation 18705(c)(1).) However, you may participate in collective bargaining decisions concerning your spouse’s bargaining unit so long as the decision affects all employees in the same job classification in the same manner.  (Campbell Advice Letter, No. A-94-002.)


Because your husband’s income and benefits are not included in the definition of income, you have no economic interest which would disqualify you from participating in decisions that would impact your husband’s retirement benefits.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Acting General Counsel







By:  
Melissa Mikesell








Legal Intern
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by opinion or formal written advice. (Section 83114; Regulation 18329(c).) 


�	We have provided an analysis of only steps 1 through 3 because the facts you have provided do not indicate that you will have an economic interest in the discussions and decisions regarding your husband’s retirement benefits. If, in the future, you feel you might have an economic interest in a decision you may write in again for more information on the other 5 steps.








