





March 6, 2001

Charles England

30372 Pauline Avenue

Cathedral City, CA 92234

Re:  Your Request for Informal Assistance

        Our File No. I-01-028
Dear Mr. England:


This letter is in response to your request for informal assistance regarding the provisions of the Political Reform Act (the “Act”).
  Informal assistance does not provide the immunity conferred by formal written advice.  (Reg. 18329(c)(3).)  To receive formal written advice, you must provide facts regarding a particular governmental decision. 

QUESTION


As an employee of a paint store, may you participate in city council decisions regarding development in the city?

CONCLUSION


You may not participate in a decision if your employer is the subject of the decision, or if it is reasonably foreseeable that the decision will increase or decrease your employer’s annual gross revenue by $20,000, its annual expenses by $5,000, or its assets or liabilities by $20,000.

FACTS

You work for a regional paint company, Dunn Edwards Paints, which has a location in the same community where you serve as a city council member.  The Coachella Valley, where Cathedral City is located, is made up of 11 cities and 3 unincorporated communities.  Dunn Edwards is one of four stand-alone paint companies that have locations in Cathedral City, in addition to two other retail outlets in the city that sell the same products.  Dunn Edwards is a premium coating company that manufactures and distributes its own products, related sundries and equipment.  The company also provides various services to architects, developers, builders, large and small contractors, property owners, apartment owners, apartment complexes and homeowners/do-it-yourselfers. 

As of October 2000, Dunn Edwards converted its profit sharing plan to an employee stock option plan (“E.S.O.P.”) in order to raise a $10 million down payment for expansion.  The E.S.O.P. stock is not traded publicly, and cannot be purchased by current or future employees.  It can only be acquired by either rolling-over profit sharing money (a one-time option), or receiving it as profit contribution stock at the end of the year. You have rolled-over approximately $26,000 into the E.S.O.P.  

Dunn Edwards is family owned, has a market value of over $650 million, and has 78 stores in six western states.  The company’s annual gross sales are approximately $180 million.  Based on your understanding, you do not believe the company would, at this time, meet the financial criteria to be listed on the NASDAQ stock exchange because it does not have $6 million in net tangible assets.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise attempting to use his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a given decision.  (Reg. 18700(b).)

Steps One and Two

According to your facts, the first two steps apply.  As a city councilmember, you are a “public official” and you will be making and participating in governmental decisions.  (Reg. 18700(b)(1) and (2); see Section 82048, Reg. 18702.1.)

Step Three

The third step is to identify your economic interests.  (Reg. 18700(b)(3).)  Section 87103 identifies different types of economic interests that may give rise to a conflict of interest.  Specifically, Section 87103 provides that an official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on:

· The personal expenses, income, assets or liabilities of the public official and his or her immediate family.  (Reg. 18703.5.)

· Any business entity in which the public official is a partner, officer, manager, or employee, or has a direct or indirect investment worth $2,000 or more.  (Section 87103(a) and (d).)

· Any real property in which the public official has a direct or indirect interest worth $2,000 or more.  (Section 87103(b).)

· Any source of income of $500 or more provided to the official within 12 months before the decision.  (Section 87103(c).)

· Any source of gift of $320 or more provided to the official within 12 months before the decision.  (Section 87103(e).)

You have inquired about your economic interest in Dunn Edwards.  You are a manager in the company, and you receive a regular salary.  (Section 87103(c)-(d).)  In addition, you have an investment interest in the company worth $2,000 or more.  (Section 87103(a), (c) and (d).)  

The term “income” includes the income of any business entity in which a public official has an investment interest of 10 percent or more.  (Section 82030.)  You indicate that your pro rata investment interest in Dunn Edwards is less than 10 percent.  Therefore, you do not have an economic interest in the company’s customers or clients.

Step Four

 
The next step is to determine whether your economic interest will be involved directly or indirectly in the governmental decision.  (Reg. 18700(b)(4).)  A business entity is directly involved in a decision when the entity either initiates the proceeding, or is a named party in or the subject of the proceeding.  (Reg. 18704.1(a).)  A business entity is the subject of a proceeding if the decision involves a license, permit or other entitlement to, or contract with, the entity.  (Reg. 18704.1(b).)  When a business entity is not directly involved in a decision, it is considered to be indirectly involved.

Steps Five and Six


Under Steps 5 and 6, the official must find the applicable materiality standard and then determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  (Reg. 18700(b)(5) and (6).)  Commission regulations contain several materiality standards that vary depending upon the type of economic interest at issue and the degree to which the economic interest is involved in the decision.


Directly Involved


Regulation 18705.1 (copy enclosed) sets forth the materiality standards applicable to business entities in which an official has an economic interest.  For business entities that are directly involved in a decision, the regulation provides that the effect of the decision is presumed to be material.  (Reg. 18705.1(b)(1).)  Thus, if Dunn Edwards is directly involved in a decision, you will not be able to participate in that decision because we presume that the decision will have a material financial effect on the company.


Indirectly Involved

For business entities that are not directly involved in a decision, the regulation sets forth four monetary thresholds that vary based on the size of the business entity in question.  The four categories are as follows:  (1) Fortune 500 companies, (2) companies listed, or that meet the financial criteria to be listed, on the New York Stock Exchange, (3) companies listed, or that meet the financial criteria to be listed, on the NASDAQ/AMEX, and (4) all other business entities.

According to your facts, Dunn Edwards does not currently meet the financial criteria to be listed on the NASDAQ stock exchange.  Therefore, the catchall materiality standard applies.  Under this standard, the financial effect of a decision is material if it is reasonably foreseeable that the decision will increase or decrease a company’s gross revenues by $20,000 or more in a fiscal year, its existing expenses by $5,000 or more in a fiscal year, or the value of its assets or liabilities by $20,000 or more.  (Reg. 18705.1(c)(4).)

A given effect is reasonably foreseeable if at the time of the decision, the effect is substantially likely to occur.  (Reg. 18706.)  An effect need not be a certainty to be reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The general rule set forth in the Commission’s Thorner opinion is that when a business entity bids or plans to bid on a project, a financial effect on that business entity as a result of the project is reasonably foreseeable.  On the other hand, if the company does not intend to bid on the project and has no other current or contemplated connection with the project, a financial effect is not reasonably foreseeable.

A common inquiry is whether a known connection exists between the business entity in which the public official has an economic interest and the project in question.  In one letter, we advised that an official who owned a steel business did not have a conflict of interest in a development decision that would increase local demand for steel.  (Guinan Advice Letter, No. A-94-047.)  In that case, no financial effect on the business was reasonably foreseeable because the company had no known connection to the project.  In another letter, we advised that a city councilmember who worked for a plumbing supply business did have a conflict in a decision regarding a major construction project.  (Galante Advice Letter, No. A-97-585.)  There, a financial effect was reasonably foreseeable because the company had already supplied a significant amount of material to the project’s general contractor.

 The situation may arise where a bidder on a development project has a history of doing business with Dunn Edwards.  We generally advise that if a regular customer of a supply company bids on a project, but has not been awarded a contract, no financial effect on the supply company is reasonably foreseeable absent other facts (e.g., exclusivity agreement) linking the supply company to the project.  (Ragghianti Advice Letter, No. I-98-064.)  On the other hand, once the bidder is awarded the contract, then the fact that the successful bidder is a regular customer of the supply company makes it reasonably foreseeable that a financial effect on the supply company will occur as a result of a decision regarding the project.

Outlined above are very general guidelines regarding whether the financial effect of a governmental decision is reasonably foreseeable.  For your reference, I have enclosed the Commission’s Thorner opinion.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	





