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April 3, 2001

David W. McMurtry, City Attorney

City of Dixon

c/o De La Vergne & McMurtry

980 Ninth Street, Suite 1900

Sacramento, California 95814

Re:
Your Request for Informal Advice


Our File No.   I-01-034

Dear Mr. McMurtry:

This letter is in response to your request for informal advice regarding the provisions of the Political Reform Act (the "Act")
 and is a follow-up to our telephone conversation of yesterday in which we discussed generally the analysis and conclusions below. We note that your request is one for informal assistance.

QUESTION


If a business entity which is a source of income to Councilmember Supriano has a parent corporation and another corporation otherwise related to it, which may be indirectly involved in future decisions before the Dixon City Council, what would be the appropriate standards to be employed in determining whether Coucilmember Supriano has a disqualifying conflict of interest?  

CONCLUSION


Each of Mr. Supriano's economic interests must be evaluated individually to determine whether a conflict of interest exists.  Thus, if more than one business entity, such as Solano Concrete and Peter Kiewit Sons, is considered a source of income to the council member because they are related business entities, each entity must be evaluated under the relevant materiality standard to determine if the council member has a conflict of interest.

FACTS

The spouse of Councilmember Dan Supriano is employed by Solano Concrete Co., Inc., a California corporation.  The income paid to Councilmember Supriano’s spouse during the preceding 12 month period exceeds $500 and Councilmember Supriano has a community property interest in that income.  You are advised that Solano Concrete Co., Inc. is a wholly owned subsidiary corporation of Kiewit Materials Company, a Delaware Corporation.  

You are also advised that Kiewit Materials Company is affiliated with and owned and controlled by substantially the same ownership group which owns Peter Kiewit Sons of Omaha, Nebraska. You assume that Peter Kiewit Sons would be considered to be an "otherwise related business entity" for purposes of Section 18703.1 of the FPPC Regulations to Solano Concrete Co. Inc.

Peter Kiewit Sons is an employee-owned corporation whose shares are not traded on any stock exchange.  Peter Kiewit Sons is listed as one of the Fortune 500 companies for the year 2000 and has been on that list in previous years.  

No matters are currently pending before the Dixon City Council that would require Councilmember Supriano to either vote or abstain from voting based upon the issues discussed above, but you anticipate that such issues will be before the City Council sometime during the next two to three months.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family, or on certain specified economic interests. 

In order to determine whether the prohibition in Section 87100 applies to a given decision, Regulation 18700 provides an eight-step analysis.  Once an official identifies his economic interests, the eight-step analysis must be applied to each interest. Mr. Supriano is a public official (step one) and your question concerns his future participation in a governmental decision (step two). 

Step 3 - Identifying Economic Interests
A public official is required to identify any economic interests which may be impacted by a governmental decision.  Under Regulation 18703.3, subdivision (a),  

Mr. Supriano has an economic interest in his spouse's employer, Solano Concrete Company.  Solano Concrete is a source of income by virtue of the council member's community property interest in his spouse's income.  (§ 82030, subd.(a).)  Thus, so long as the income to his spouse is $1,000 or more, Solano Concrete is considered a source of income to the council member.  

Regulation 18703.1, subdivision (c), also states that an official has an economic interest in any business entity which is a "parent or subsidiary of, or is otherwise related to, a business entity in which the official" has an economic interest.  (Reg. 18703.1, subd. (c); a copy is enclosed.)  Thus, Mr. Supriano may have an economic interest not only in Solano Concrete Company, but also in a related business entity as defined above.  (See Smith Advice Letter, No. A-00-153, enclosed.)  Your question asks us to assume that other various entities, such as Peter Kiewit Sons, which you have identified are related for purposes of Regulation 18703.1.  Under that assumption, then, Mr. Supriano has an economic interest not only in Solano Concrete Company, but also in Peter Kiewit Sons.

Step 4 - Whether the Interest is Directly or Indirectly Involved

The next step asks whether one's economic interests are directly or indirectly involved in the governmental decision.  You ask us to assume that the economic interests are indirectly involved, so we do not further analyze this step.
Steps 5 and 6 - Will there be a Foreseeable and Material Financial Effect? 

Once the official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on each economic interest. Based upon the type of involvement, the official must then apply the appropriate materiality standard to ascertain whether the financial impact of the decision will be material. After the official finds the pertinent materiality standard, he or she must decide whether it is reasonably foreseeable that the standard will be met (step six).


For business entities that are indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(c).  (A copy of that regulation is enclosed.)  The materiality thresholds in the regulation vary depending upon the size of the business entity.  Thus, as you observe, the standard applicable to Peter Kiewit Sons may not be the same standard as the one applied to Solano Concrete Co.  If a business entity is listed in the Fortune 500, apply the materiality thresholds in part (1) of 18705.1, subdivision (c).  If the entity is listed on the New York Stock Exchange (or is eligible for listing on that exchange), apply the standards set forth in part (2) of subdivision (c).  If the entity is listed or meets the financial criteria for listing on the NASDAQ/AMEX, apply the standards described in part (3) of subdivision (c).  If the entity is not covered by the categories above, apply the standards in subdivision (4).  Generally, these various standards ask whether an entity's revenues, assets or expenses will be affected by a given dollar threshold.


It is important to bear in mind that the analysis above applies to each "otherwise related business entity" of Solano Concrete.  Thus, if there are other entities which satisfy  Regulation 18703.1's definition of a related business, all such business entities must be analyzed under the rubric described above.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Legal Division
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I:\AdviceLtrs\01-034

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (§83114; Reg. 18329, subd. (c)(3).)


�  See enclosed FPPC fact sheet entitled "Can I Vote?  Conflict of Interest Analysis" for additional information on steps six through eight.








