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May 16, 2001

Heather C. Mc Laughlin, City Attorney

City of Benicia - City Hall

250 East L Street

Benicia, CA 94510

Re: Your Request for Advice

       Our File No.  A-01-035

Dear Ms. Mc Laughlin:

This is in response to your request for advice on behalf of Mayor Steve Messina regarding the conflict-of-interest provisions of the Political Reform Act (“the Act”). 
 

QUESTION


May Mayor Messina participate in decision-making, as a member of the city council, in regard to appeals from planning commission decisions pertaining to development of real property owned by a limited liability corporation in which the mayor has a partial ownership interest?

CONCLUSION


Mayor Messina cannot participate, as a member of the city council, in hearing and deciding upon appeals from planning commission decisions pertaining to the development of the real property.

FACTS


The mayor is in the process of obtaining an ownership interest in property located within the city.  The estimated value of the property is about $390,000.  The property is currently undeveloped.  Ownership of the property is in the process of being transferred to a limited liability corporation (LLC).  It is anticipated that the mayor will have a one-third ownership interest in that LLC with two other individuals, who will likewise have one-third ownership interests.  The owners of the LLC intend to develop the property for commercial use.  In developing the property, the owners plan to comply with all city rules and regulations, so that the only city approval(s) beyond building permits that will be necessary will be in the design and environmental review process.  The Design Review Commission conducts design and environmental review.  Decisions of the Design Review Commission may be appealed to planning commission.  Decisions of the planning commission may be appealed to the city council on which the mayor is a voting member.

ANALYSIS


The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (Section 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.

Step One: Is the individual a “public official?”


As the mayor of the City of Benicia, Mr. Messina is a “member, officer, employee, or consultant of a state or local government agency,” and, therefore is a “public official” under the Act. (Section 82048.)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?

Your request does not state that any matter concerning the development of the subject real property, or the approval of the same, is pending before the city council. However, the focus of your request is the potential that the city council could hear an appeal regarding the development of the property from a planning commission decision under the city’s design and environmental review procedures.  Therefore, for purposes of this letter, only the mayor’s involvement in the design and environmental review appeals process will be addressed.

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1(a).)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision. (Regulation18702.2(a).) A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3(a).)

The mayor’s participation in hearing an appeal from a planning commission decision and voting on the decision on the appeal would clearly be making, participating in making, or influencing a governmental decision.
 

                                                                                                                                             Step Three: What is the “economic interest” of the public official?

A public official has an economic interest in a business entity in which the public official has a direct or indirect investment worth two thousand dollars ($2000.00) or more; or if the public official is a director, officer, partner, trustee, employee, or holds any position of management in the business entity. (Regulation 18703.1(a)(b).) 
   As described by your letter, the mayor’s one-third ownership interest in an LLC owning the real property is an economic interest in a business entity.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


A business entity is directly involved in a governmental decision before an official’s agency if it either directly or by an agent initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request; or is named a party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  (Regulation No.18704.1.)  Under the facts provided in your request, describing a potential appeal from a planning commission decision involving development of the real property owned by the LLC, the mayor’s economic interests are directly involved in a governmental decision.

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?


Where a business entity in which a public official has an economic interest is directly involved in the governmental decision, as in the mayor’s case, the financial effect of the decision is presumed to be material. (Regulation 18705.1(b)(1).)   This presumption may be rebutted by proof that it is not reasonably foreseeable that that the governmental decision will have any financial effect on the business entity. (Regulation 18705.1(b)(1).)  However, based upon your description of the LLC venture with its specific purpose of developing the real property, the facts present nothing to indicate the presumption would be rebutted in the mayor’s case. Therefore, the financial effect of the governmental decision on the mayor’s economic interests is material and reasonably foreseeable.

Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?


Disqualification is not required if the governmental decision affects the public official’s economic interests in a manner which is indistinguishable from the manner in which the decision will affect the public generally.  (Regulation 18707.)  Also, if the public official is legally required to make or participate in the making of a governmental decision, disqualification is not required. (Regulation 18708.)  Nothing in the facts that you have provided suggests that the effect on the mayor’s economic interests or his role in decision-making on planning commission appeals comes within either of these exceptions.


If you any other questions regarding this, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

General Counsel

By:  William L. Williams, Jr.

Legal Division
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� Government Code sections 81000-91014.  Commission regulations appear at Title 2, sections 18109-18996 of the California Code of Regulations.


� There are many other governmental decisions of the mayor and the city council that might also implicate conflict-of-interest issues in relation to his ownership interest in the real property.  Those decisions are not addressed here. 


� While not expressly raised by the facts in your letter, the mayor’s potential appearance before the Design Review Commission, the planning commission, or the council itself in reviewing the development of the real property would also constitute influencing a governmental decision under the regulations, absent one exception.  (Regulation 18702.2(b).)  You should contact us for further advice should these issues come up.


� Because of the investors’ use of an LLC as the purchaser and ostensible developer of the property, we have analyzed this under the regulations pertaining to a public official’s economic interest in a business entity.  However, this issue could also be analyzed under provisions dealing with an indirect interest in real property, which is a separate and distinct economic interest of the mayor. (Section 82033 of the Act, Regulation No. 18703.2.)





