





February 20, 2001

Ken S. Lundie

Post Office Box 571

Moss Beach, CA 94038-0571

Re:
Your Request for Advice


Our File No.   A-01-037

Dear Mr. Lundie:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION

May you participate in the San Mateo County Board of Harbor Commissioners’ consideration of the closure of the Romeo Pier on which is situated Morningstar Fisheries, a business to which you have sold salmon?

CONCLUSION

Since you do not have an economic interest in Morningstar Fisheries and the decision will not materially effect your fishing business, you will not have a conflict of interest in the decision.
FACTS


You were elected to the San Mateo County Board of Harbor Commissioners in November 1998.  Pillar Point Harbor (PPH) is north of Half Moon Bay and at this location, there is an aging wood piling pier known as the Romeo (or Green) Pier.  It is in a dilapidated condition and will someday be replaced by a new concrete pier (the Princeton Shoreline Pier).  Presently, there is only one Harbor District tenant/lessee occupying the pier, a wholesale fish buying business called Morningstar Fisheries.  You are a San Francisco firefighter by profession but you also own and lease a small commercial salmon fishing boat berthed at PPH.  During the five-month commercial salmon season, you normally sell the catch directly to the public but periodically you sell salmon to the four wholesalers (including Morningstar) that operate at the harbor. 

The Harbor Commission’s newly elected president is of the opinion that the pier should be shut down for safety reasons and has indicated that the Commission should take action very soon, presumably to initiate condemnation proceedings.  Should this happen, Morningstar Fisheries will effectively be out of business for there does not appear to be a suitable alternate relocation site.  Since you believe Morningstar is important to the commercial fishing industry and the local coastal economy, you are in favor of Morningstar continuing their business on Romeo Pier until such time as the new replacement pier is constructed.  If Romeo Pier is demolished before the new one is built, the Harbor District will, in all likelihood, lose Morningstar Fisheries altogether.  

You are concerned that your colleagues on the Board will ask that you recuse yourself on any vote regarding the disposition of Romeo Pier because of your ownership of a commercial fishing vessel.  

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).) 

Steps 1 and 2.  Are you a “public official” subject to the Act’s conflict-of-interest rules and if so, are you making, participating in making, or influencing a governmental decision?

As an elected member of the San Mateo County Harbor Commission, you are a “public official” (Sections 82048, 82041) and you have asked if you may participate in a Harbor Commission vote.  These first two steps are met under your facts.  

Step Three: What are your economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests you have is the third step in analyzing whether you have a conflict of interest under the Act.  (See Regulation 18700(b)(3).) The economic interests pertinent to your question are as follows:

1.  A public official has an economic interest in a business entity where the public official has an investment interest of $2,000 or more or in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d).)  You are the owner and operator of a commercial fishing business; we assume your investment in that business is worth more than $2,000.

2.  A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c).)  You sell some of your salmon to Morningstar Fisheries.  However, you stated that your yearly sales to Morningstar amounts to less than $250.  We construe this statement to mean that Morningstar will not be a source of income to you of $500 or more in the 12 months before the pier decision.  If this is incorrect, please write for further advice.  

3.  A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.   (Section 87103.) 

Step Four: Are your economic interests directly or indirectly involved in the decision?
Regulation 18704.1(a) provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

According to your facts, your fishing business is not directly involved in the decision as an applicant or the subject of the decision.   However, if there is any financial effect on your personal finances, your personal finances are considered directly involved.  (Regulation 18704.5.)

Steps Five and Six: Will the financial effect of the decision on your economic interest be material and reasonably foreseeable?
 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 
Your business would be foreseeably affected by the decision in question.  You stated that you do sell salmon to Morningstar, and the closure of the business would presumably affect that income.  However, for a foreseeable financial effect to be disqualifying, it also must be material.  We do not know the financial size of your business, but assuming that it is not of a large financial size, the materiality of the financial effect would be analyzed under Regulation 18705.1(c)(4).  Regulation 18705.1(c)(4) provides that the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”

Since the worst case scenario you described which might result from the decision is the loss of less than $250 in revenue annually, the financial effect will not be material under these thresholds.

Personal Finances:   A reasonably foreseeable personal financial effect is material if it is at least $250 in any 12-month period.  However, Regulation 18705.5 provides that “[w]hen determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall be considered.”  Thus, if the only personal financial effects are those resulting from financial effects on your business, you do not need to independently analyze these same effects under the lower threshold of Regulation 18705.5.

Steps Seven and Eight:  The “Public Generally” Exception and Legally Required Participation.

Based on your facts,  we conclude that you do not have a conflict of interest, and it is not necessary to reach these issues.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Please note that the effects described in subdivisions (A) and (B) consider only financial effects occurring within a single fiscal year.  





