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April 6, 2001

Virginia Vida, Executive Director

San Francisco Ethics Commission

1390 Market Street, Suite 801

San Francisco, CA 94102-5302

Re:
Your Request for Advice


Our File No.  A-01-038

Dear Ms. Vida:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION

May the San Francisco Ethics Commission accept settlement proposals for sums less than the full amount of fines due and payable to the Ethics Commission, before the Ethics Commission files civil actions to collect these outstanding fines?  

CONCLUSION


We assume that your question refers to settlement negotiations after a filing officer has provided a tardy filer with the “specific notice” described at Section 91013(a). Section 91013 expressly permits forgiveness of late-filing penalties within a relatively short period after a report or statement should have been filed, but prohibits forgiveness of these penalties after the filing officer has sent “specific notice” of the filing obligation.  The short, precisely defined interval allowed for such “settlements” is meant to encourage prompt cure of filing violations.

FACTS

Under the City Charter, the San Francisco Ethics Commission is the filing officer for local campaign statements required under the Political Reform Act.  (Charter Section C3.699-11(3).)  Pursuant to Government Code Section 91013(a), the Ethics Commission has imposed fines on numerous committees which have filed statements or reports after required deadlines.  Approximately $30,000 in such fines are unpaid and outstanding.

The Ethics Commission is currently attempting to collect these unpaid fines.    The Ethics Commission has notified late filers that it may initiate civil actions pursuant to Section 91013.5, or it may refer the unpaid fine to the City and County’s Bureau of Delinquent Revenues for collection.  As a result of this notification, some late filers have made settlement proposals to the Ethics Commission.  

ANALYSIS


Negotiated settlements enable both parties to avoid the expense and the risks of litigation, and we understand that negotiation is possible only when both sides have some ability to compromise.  Section 91013(a) explicitly provides this flexibility but, as will appear below, the statute expressly adds a time limit requiring that late filers move swiftly to bring themselves into compliance.  
Section 91013 treats the late filing of required statements or reports as follows   (in pertinent part):

“(a)  If any person files an original statement or report after any deadline imposed by this act, he or she shall, in addition to any penalties or remedies established by this act, be liable in the amount of ten dollars ($10) per day after the deadline until the statement or report is filed, to the officer with whom the statement or report is required to be filed.  Liability need not be enforced by the filing officer if on an impartial basis he or she determines that the late filing was not willful and that enforcement of the liability will not further the purposes of the act, except that no liability shall be waived if a statement or report is not filed within…[specific time periods varying with the kind of  statement or report], after the filing officer has sent specific written notice of the filing requirement.”


Regarding collections, Section 91013.5 provides (in pertinent part):

“In addition to any other available remedies, the Commission or the filing officer may bring a civil action and obtain a judgment in small claims, municipal, or superior court, depending on the jurisdictional amount, for the purpose of collecting any unpaid monetary penalties, fees, or civil penalties imposed pursuant to this title.”  


Section 91013 makes it clear that the Ethics Commission, as filing officer, is authorized to levy and collect fines of $10 per day for late filed statements and reports, and to waive this penalty under specified circumstances.  It is equally clear, however, that this penalty may not be waived after a specified period has elapsed and the filing officer has sent specific written notice of the filing requirement.  

You believe that Section 91013 describes the duties of the Ethics Commission    as filing officer, and that its provisions do not bind the Ethics Commission when it acts  in the capacity of a litigant in the civil collection actions described by Section 91013.5.  You correctly observe that, once the Ethics Commission has submitted a collection matter to the jurisdiction of the courts, the Ethics Commission is obligated to observe the rules governing judicial proceedings, which incorporate as part of the judicial process mandatory arbitration and settlement proceedings.  We agree that the prohibition in Section 91013 against waiving liability (which by implication bars “settling” for less than the full amount owed) cannot limit the authority of the Ethics Commission to arbitrate or settle an action placed before the courts.  

Your question relates only incidentally, however, to the Ethics Commission’s options as a civil litigant after judicial proceedings have been initiated.  Specifically, you ask about options available to the Ethics Commission before litigation has begun, after the “waiver period” of Section 91013 has passed, and after the Ethics Commission has sent out the specific notice described in the statute.  

You also believe that when the Ethics Commission prepares to escalate its collection efforts through administrative processes or civil litigation, it acts not as a filing officer but as a debt-collector or adversary.  You regard these two roles as mutually exclusive and believe that, once the Ethics Commission has assumed the role of adversary, it can no longer be bound by rules which – because they limit “dealmaking” authority – are unsuitable to adversarial bargaining and encourage unnecessary litigation.

Unfortunately, this view of Section 91013(a) would require that we overlook the second half of the last sentence beginning “except that no liability shall be waived… .”  You have already demonstrated that this provision cannot apply after litigation has been initiated, when court rules apply.  It is also clear (from the first half of the same sentence) that, before specific notice is sent, liability can be waived.  The only period within which the express statutory ban could have any effect is the interval between the filing officer’s “specific notice” and the commencement of litigation.  If we were to conclude that liability could be waived even during that period, there would be no point at which liability waivers were prohibited – in spite of the clear intent of the statute to define precisely such a point.   

As currently drafted, Section 91013(a) encourages timely compliance by setting a short, predictable interval within which negotiated settlements are possible – the carefully defined intervals following the date on which reports or statements come due.  The filing officer’s “specific notice” is expressly intended to cut off this “negotiation” period, highlighting the importance of prompt compliance.  Under the Ethics Commission’s view of Section 91013(a), the time within which a tardy filer could negotiate a “settlement” could be extended indefinitely, until the Ethics Commission found that it had no option but to initiate a civil action or an equivalent administrative collection process. 


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	





