





March 27, 2001

Noreen Evans, Councilmember

City of Santa Rosa

Post Office Box 1678

Santa Rosa, CA 95402-1678

Re:
Your Request for Informal Assistance


Our File No.   I-01-041

Dear Ms. Evans:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your request does not concern a specific pending decision and because we would require additional information in order to issue formal advice, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8).)  Please bear in mind that this letter is based upon the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in decisions regarding the City of Santa Rosa’s Downtown Parking District?

CONCLUSION


As a general rule, a public official may not participate in any governmental decision if there is a reasonably foreseeable material financial effect on his or her leasehold interest, as discussed below.

FACTS

You are a member of the Santa Rosa City Council.  The City of Santa Rosa (“City”) has established a Downtown Parking District (“District”) to satisfy the parking needs of the downtown area through the construction and operation of parking garages and surface lots.  The City has undertaken a master plan and study update to assess the District’s future needs for additional parking. 

You and your husband are attorneys, and you rent space for your law office in an office building located within the District’s boundaries.  Adequate parking is an important component of the continued vitality of the downtown area, and is of great importance to the citizens of Santa Rosa.  As a member of the City Council, you feel it is your duty to participate in this issue, if you may do so without violating the Act.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a “public official?” 

As a member of the Santa Rosa City Council, you are a “member, officer, employee or consultant of a state or local government agency” and, therefore, are a “public official” subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  For purposes of the conflict of interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.

Step Three: Does the public official have economic interests?
The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests you have is the third step in analyzing whether you have a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are six kinds of economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5).  

Your facts indicate that you and your husband are attorneys with a law practice for which you lease an office within the District.  Assuming you have an investment in the lease for your office of $2,000 or more, you have an economic interest in the lease for purposes of the Act.  You also receive income from your law practice, which is presumably equal to or in excess of $500 per year.  Some of your clients may also be disqualifying sources of income to you.  Additionally, section 82005 defines “business entity” as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.  Therefore, you have an economic interest in your law practice for purposes of the Act, as both a source of income and as a business entity by which you are employed or in which you are an officer, director, partner, or manager.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

Real Property

Real property in which a public official has an economic interest is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property that is the subject of the governmental decision.  (Regulation 18704.2(a).)  You have stated that your leased office is within the District’s boundaries.  Therefore, your property is directly involved in any decisions regarding the District.

Business Entities/Source of Income

A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)


Because it does not appear that your business entity or sources of income would initiate or be the subject of decisions involving the District, it does not appear that these economic interests would be directly involved in those decisions.  


Since your request only seeks guidance regarding your leasehold interest in your law office, we will limit our analysis of the reasonable foreseeability of any material financial effect of decisions regarding the District on your economic interest in the lease.

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

Real Property

Regulation 18706 provides that “[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards (see Cal. Code Regs., tit. 2 §§ 18704, 18705) applicable to that economic interest will be met as a result of the governmental decision.”  A financial effect need not be a certainty to be considered reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  “When real property in which a public official has an economic interest is directly involved in a governmental decision, the materiality standard is strict:  any reasonably foreseeable financial effect – even a penny’s worth – on the real property is deemed material.”  (Gutierrez Advice Letter, No. I-00-050.)  The materiality standard applicable to a leasehold interest in real property that is directly involved with a governmental decision is, as you stated in your letter, set forth in Regulation 18705.2(a)(2), which states:

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Pursuant to Regulation 18329(c)(3), informal assistance does not confer immunity.


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)





