





March 13, 2001

Chad A. Jacobs, Deputy City Attorney

City & County of San Francisco

Office of the City Attorney

City Hall

One Dr. Carlton B. Goodlett Place, Suite 234

San Francisco, CA 94102-0917

Re:
Your Request for Informal Assistance


Our File No. I-01-046

Dear Mr. Jacobs:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  We note that you are requesting confirmation of telephone advice.  It is the Commission’s policy not to confirm advice without full, written consideration of the issues presented.  Because you are requesting advice regarding a general application of the law, your letter is considered a request for informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Regulation 18329, subd. (c)(3).) Informal assistance may be requested by any person with a duty to advise other persons relating to their duties or actions under the Act. (Regulation 18329 (c)(1).)

QUESTION

Pursuant to the “public generally” exception in Regulation 18707.9, may a member of the Board of Supervisors participate in a governmental decision despite a conflict of interest, if either ten percent of the residential property units in the entire City are affected by the decision, or ten percent of the units in the member’s individual district are affected by decision?

CONCLUSION

Pursuant to new Regulation 18707.9, a member of the Board of Supervisors may participate in a governmental decision despite having a conflict of interest if the member satisfies the requirements of Regulation 18707.9(b)(1), (2), (3) and (5), and either (a) ten percent of the residential property units in the entire City are affected by the governmental decision, or (b) if ten percent of the residential property units in the member’s individual district are affected by the decision.
FACTS

Regulation 18707.9, which became effective on February 1, 2001, addresses application of the “public generally” exception when it is reasonably foreseeable that a governmental decision will have a material financial effect on a public official’s interests in residential property.  Subsection (b)(4) of Regulation 18707.9 provides that if “at least ten percent of the residential property units in the jurisdiction of the public official or the district he or she represents” are affected by a governmental decision then the effect of the decision on the public official’s interests may be indistinguishable from the effect of the decision on the public generally. The eleven members of the San Francisco Board of Supervisors are elected by district.  

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision as follows:

“(1) Determine whether the individual is a public official, within the meaning of the Act....

“(2) Determine whether the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision....

“(3) Identify the public official’s economic interests....

“(4) For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision…

“(5) Determine the applicable materiality standard for each economic interest....

“(6) Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect ... on each economic interest identified....

“(7) Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally.....

“(8) Determine if the public official’s participation is legally required despite the conflict of interest....”
Your question concerns only the seventh step in the standard conflict of interest analysis.  You ask whether the “public generally” exception in Regulation 18707.9 applies if either ten percent of the residential property units in the entire City are affected by the decision, or ten percent of the units in the member’s individual district are affected by decision.  In July 1993, The Commission amended Regulation 18703 to apply the significant segment analysis to either the jurisdiction as a whole (i.e. significant segment of the population of San Francisco), or the district of the official (i.e. significant segment of the district the member was elected from).  This dual approach has been retained through the latest set of amendments.  

Thus, pursuant to new Regulation 18707.9, a member of the Board of Supervisors may participate in a governmental decision despite a conflict of interest if either (1)  ten percent of the residential property units in the entire City are affected by the governmental decision, or (2) if ten percent of the residential property units in the member’s individual district are affected by the decision.  Please note that the requirements in Regulation 18707.9(b)(1), (2), (3) and (5) must also be satisfied in order for the exception to apply.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	





