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May 2, 2001

Anne K. Mester, Counsel for the Commission

Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA 94102-3298

Re:
Your Request for Advice


Our File No.   A-01-047

Dear Ms. Mester:


As counsel for the commission, you are requesting advice on behalf of Commissioner Richard A. Bilas.  This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION


May Commissioner Bilas make, participate in making, or influence a decision regarding whether to change the current billing arrangement for telephone calls to Internet service providers (“ISPs”) despite his economic interest in Coactive, a company that provides Internet-based services?

CONCLUSION

Commissioner Bilas may make, participate in making, or influence a governmental decision to change the current billing arrangement for telephone calls to ISPs, as long as it is not reasonably foreseeable that this decision will have a material financial effect on Coactive, a source of income to the commissioner.

FACTS

Richard A. Bilas is a commissioner on the Public Utilities Commission (“CPUC”).   In addition to serving on the CPUC, Commissioner Bilas is a member of an advisory board for Coactive Networks.  The company and its partners are engaged in enabling the extension of Internet access to all of the devices, appliances, and computers in homes and businesses by offering a product called a “gateway.”  This infrastructure (comprised of connectors and routers, presumably in conjunction with the appropriate software), when installed in one’s home or business, creates a “smart” building, which can be controlled remotely using the Internet.  Commissioner Bilas received $2,000 in the prior 12 months as compensation for his position on the Coactive advisory board. 

At the March 15 meeting, the CPUC will discuss a possible change in the way it will treat telephone calls to ISPs.  The CPUC may decide to discontinue the current rate structure and replace it with a new structure.  One of the proposed structures may result in increased rates to the ISPs, who may in turn pass this cost along to customers.  Therefore, this decision may result in increased costs to customers who subscribe to ISPs.  Because Coactive’s business depends heavily on customers having access to the Internet, this decision may impact Coactive.

ANALYSIS

A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know, that he or she has a financial interest.   (Section 87100).   The Commission has adopted a standard analysis for deciding whether an official has a disqualifying conflict of interest.   (Regulation 18700, subdivisions (b)(1) – (8).)

1. Public Official


The conflict-of-interest provisions apply only to public officials.  (Section 87100). As a commissioner for the CPUC, Mr. Bilas is a public official for the purposes of the Act.  (Section 82048; Regulation 18701).

2. Conduct Covered


The conflict-of-interest provisions cover specific conduct: making, participating in making or attempting to use the official’s position to influence a governmental decision.  (Section 87100.)  Discussing and voting on whether to continue the current rate structure for telephone calls to ISPs or deciding to adopt an alternative approach is considered making and participating in making a governmental decision, and is therefore, regulated by the Act.  (Regulation 18702.1(a)(3).)

3. Identifying Relevant Economic Interests 

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  (Regulation 18703.)  The Commission has enumerated several economic interests including any source of income aggregating $500 or more, which the official received in the 12 months prior to a decision.   (Section 87103(c); Regulation 18703.3.)  The Act has defined “income” broadly as any “payment received.” This would include any compensation Commissioner Bilas receives from Coactive as payment for his services on the board.   Because the commissioner received $2,000 from Coactive in the preceding 12 months, Coactive is considered an economic interest of the commissioner’s.  

4. Direct or Indirect Involvement 

A person, including a business entity, is directly involved in a governmental decision if the person initiates the proceeding in which the decision will be made by filing an application, claim, appeal or similar request.  (Regulation 18704.1(a)(1).)  In all other cases, the source of income is deemed indirectly involved in the decision.  (Regulation 18704.1(b).)  Because Coactive did not initiate this proceeding, file an application, claim, appeal or similar request, Coactive is deemed indirectly involved in the decision.  

5. and 6. Applicable Materiality Standard and Foreseeability

For steps five and six, Commissioner Bilas must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on his economic interest.   This determination takes two steps.  The first step involves finding and applying the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the commissioner must then decide in step six whether it is reasonably foreseeable that this standard will be met or exceeded.  (Regulation 18700(b)(6).)  

For decisions where a source of income is a business entity and that business entity is indirectly involved, the Commission analyzes this interest under Regulation 18705.1(c).  We do not know the financial size of Coactive, however, assuming it is not publicly traded and it is of relatively small financial size, Regulation 18705.1(c)(4) provides:

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or

“(C) The governmental decision will result in an increase or decrease in the value business entity’s assets or liabilities of $20,000 or more.”

 
Based on that standard, the commissioner then must decide whether it is foreseeable that the decision will have a material financial effect on Coactive.  A material financial effect is reasonably foreseeable if it is substantially likely to occur.  (Regulation 18706.)  A material financial effect need not be a certainty, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198).  

To recap, whether the commissioner has a conflict of interest depends on whether it is “reasonably foreseeable” that a given governmental decision will result in a financial effect on the commissioner’s source of income that is equal to or exceeds the tests set out in Regulation 18705.1 (c).  If the answer is “yes,” the commissioner will have a conflict of interest (unless a statutory exception applies).  If the answer is “no,” there is no conflict of interest under the Act.  


The Commission does not act as finder of fact when it renders advice.
  You indicate in correspondence dated April 26, 2001, that the president of Coactive stated he did not see how the Commission's decision in this matter, regardless of which alternate is voted out, could result in any of the above standards being met or exceeded.  He stated there would be no financial impact on Coactive because the business has only one customer in California at the present time, and the terms of the contract with that customer have nothing to do with whether rates for Internet access go up, down or stay the same.  Accordingly, you conclude no material financial effect on Coactive is reasonably foreseeable.  If true, Commissioner Bilas does not have a conflict of interest.  To the extent circumstances change as Coactive seeks to expand its California market, this analysis may change.  We encourage you to seek advice in the future as circumstances warrant.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher


Counsel, Legal Division

CST:jg

I:\AdviceLtrs\01-047
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�   This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby, (1975) 1 FPPC Ops. 71.)





