





November 9, 2015
Debbie Acker

Councilmember, City of Ontario

2836 E. Big Range Road

Ontario, CA 91761

Re:
Your Request for Advice


Our File No. A-01-055

Dear Ms. Acker:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

Please note that we do not provide advice relating to past conduct.  (Reg. 18329(b)(8).)  In addition, you may rely on our advice only if the facts set forth in the letter are accurate and you have disclosed all of the material facts.  (Section 83114(b).)

QUESTIONS

1.  Is Paul B. Hofer and Sons a disqualifying economic interest to you under the provisions of the Act?

2.  Does the Act prohibit you from expressing your opinion to the press or to the public on a matter in which you have a conflict of interest?

CONCLUSIONS


1.  Yes.  Paul B. Hofer and Sons is a disqualifying source of income to you for 12 months after the date that you received your final payment from that business.


2.  No.  The Act prohibits you from making, participating in making, or attempting to use your official position to influence a governmental decision in which you have a conflict of interest.  This prohibition does not apply to speaking about the decision to the press or to the public.

FACTS

You were elected to the Ontario City Council on November 7, 2000.  Last year, you provided marketing services to the Hofer family before taking office on December 5, 2001.  The Hofer family owns significant property near the Ontario Airport.  Paul B. Hofer and Sons (“Hofer business”) had contracted with your sole proprietorship, Acker and Associates.  The Hofer business was the largest client of your firm.  You billed the Hofer business twice a month and received compensation from the Hofer business on a monthly basis.  You finished providing services to the Hofer business on November 14, 2000, and you received your last payment from the Hofer business on November 28, 2000.  You do not anticipate working for the Hofer business in the future.  At this time, your company does not have any new clients and you have not renewed your business license.  However, you are open to the possibility of providing marketing services to new clients in the future.

During your campaign for city council, Paul Hofer and several members of his family provided campaign contributions to your campaign committee.  He also provided a campaign loan to you, which you mistakenly reported on your assuming office statement of economic interests.   In addition, Mr. Hofer received a legal opinion from his attorney, Kevin Gillespie,
 regarding whether you, as a member of the Ontario City Council, had a disqualifying economic interest in the Hofer business as a source of income.  Mr. Hofer provided a copy of that opinion to the city.  You first became aware of the legal opinion after the city had received it.

ANALYSIS


Section 87100 of the Act prohibits a public official, including a city council member, from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a given decision.  You have not asked about a specific governmental decision.  You are only asking whether a certain business entity is an economic interest that may give rise to a conflict of interest for you in the future.  The narrow scope of your question only requires that we analyze the first three steps of the standard eight-step analysis.

1.  Are you a “public official”?
The first step involves determining whether you are subject to the prohibition in Section 87100, which only applies to public officials.  As defined by the Act, a public official includes city council members.  (Section 82048.)  Therefore, as a public official, the conflict of interest prohibition applies to you.

2.  What conduct is prohibited?
Making a Governmental Decision

Section 87100 prohibits you from making a governmental decision in which you have a conflict of interest.  An official “makes a governmental decision” when acting within the scope of his or her authority, the official:  (1) votes on a matter; (2) appoints a person; (3) obligates his or her agency to any course of action; (4) enters into any contractual agreement on behalf of his or her agency; or (5) determines not to act, unless the determination is based on a disqualifying financial interest.  (Reg. 18702.1(a).)

Participating in Making a Governmental Decision

Section 87100 also prohibits you from participating in making a governmental decision in which you have a conflict of interest.  A public official “participates in making a governmental decision” when acting within the authority of his or her position, the official, among other things, negotiates, without significant substantive review, with another governmental agency or private person regarding a governmental decision.  (Reg. 18702.2(a).)

Influencing a Governmental Decision

Finally, as a public official, you may not attempt to use your official position to influence a governmental decision in which you have a conflict of interest.  (Section 87100.)  When a decision is before your own agency, you are considered to be attempting to influence the decision when you contact or appear before any member, officer, employee or consultant of your agency.  (Reg. 18702.3(a).)  

For decisions that are before other agencies that are not controlled by your agency, you are considered to be attempting to influence the decision if you act or purport to act as representative of your agency.  (Reg. 18702.3(b).)  For example, if you write a letter to another city on your official city council stationery to persuade that city to make a certain governmental decision, you will be “attempting to use your official position to influence a governmental decision.”

“Influencing” does not include communicating with the public or the press.  (Reg. 18702.3(b).)  Thus, an official who has a conflict of interest in a given decision may still communicate his or her opinion to the press or at a town hall meeting.  (Gallagher Advice Letter, No. I-94-279.)

3.  Identifying Economic Interests
The third step is to identify your economic interests.  Specifically, you ask whether you have an economic interest in Paul B. Hofer and Sons.  Section 87103 enumerates different types of economic interests that may give rise to a conflict of interest.  The statute provides that an official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on:

· The personal expenses, income, assets or liabilities of the public official and his or her immediate family.  (Reg. 18703.5.)

· Any business entity in which the public official is a partner, officer, manager, or employee, or has a direct or indirect investment worth $2,000 or more.  (Section 87103(a) and (d).)

· Any real property in which the public official has a direct or indirect interest worth $2,000 or more.  (Section 87103(b).)

· Any source of income of $500 or more provided to the official within 12 months before the decision.  (Section 87103(c).)

· Any source of a gift or gifts worth $320 or more provided to the official within 12 months before the decision.  (Section 87103(e).)

You would like to know whether the prior transactions between you and the Hofer family cause you to have one of these economic interests.

Consulting Services

As the sole owner of Acker and Associates, you provided consulting services to the Hofer business.  You received $500 or more from Acker and Associates within the previous 12 months, and your investment interest in the company is presumably worth $2,000 or more.  (Section 87103(a) and (c).)  Therefore, Acker and Associates is an economic interest to you.

When an official has a 10 percent interest or more in a business entity, such as Acker and Associates, the official also has an economic interest in the clients of the business as sources of income.  (Section 82030(a).)  As the sole owner, you have more than a 10 percent interest in Acker and Associates.  Therefore, you also have an economic interest in the company’s clients, including the Hofer business unless an exception applies.

Regulation 18703.3(b) sets forth an exception for new public officials who have severed all ties with their private sector employer:

  “(b) Former employers.  Source of income, as used in Government Code section 87103(c) and this section, shall not include a former employer if: All income from the employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer.”  (Reg. 18703.3(a) [formerly Reg. 18704].)


One purpose for this exception is to allow government agencies to hire employees from the private sector who have valuable expertise and practical experience. 
  As with any exception, we must construe the exception in Regulation 18703.3 narrowly.


You would like to know whether this exception applies to the income you received as a consultant for the Hofer business through your sole proprietorship.  The regulation applies to “former employers.”  The term “employer” has legal significance and means “one for whom employees work and who pays their wages or salaries.”
  An “employee” is a person in the service of another under a contract of hire where the employer has the right to control and direct the employee in the material details of how the work is to be performed.”
  

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�  The legal opinion, dated December 20, 2000, was written by Nielson, Merksamer, Parrinello, Mueller & Naylor, LLP, a San Francisco-based law firm, and addressed to Kevin Gillespie.


�  See Comment Letter from the Energy Resources Conservation and Development Commission Regarding Adoption of Regulation 18704, May 17, 1976.


�  See, e.g., Bollinger v. San Diego Civil Service Com. (1999) 71 Cal.App.4th 568, 573.


�  Black’s Law Dict. (5th ed. 1979) p. 471.


�  Id.





