





October 25, 2001

Jone Lemos JacksonPRIVATE 
Jackson Law Offices

245 East Laurel Street

Fort Bragg, CA 95437

PRIVATE Re:
Your Request for Advicetc  \l 1 "Re\:
Your Request for Advice"

Our File No.   A-01-056
Dear Ms. Jackson:


This letter is in response to your request for advice on behalf of Mayor Jere Melo regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
 You are seeking reconsideration of the Lindgren Advice Letter, No. A-99-313.  You are basing your request on new facts that have developed since that letter was written.  Please note that the analysis in this letter does not evaluate any conduct that has already taken place.  (Reg. 18329(b)(8)(A).)

PRIVATE QUESTIONtc  \l 2 "QUESTION"

Despite his economic interest in Georgia-Pacific, may Mayor Melo participate in decisions concerning the City of Fort Bragg’s general plan update, now that the city council has already decided, without Mayor Melo’s participation, to make no changes to the zoning of Georgia-Pacific’s property?

CONCLUSION


Yes.  Mayor Melo may participate in other portions of the general plan update, as appropriate, provided that the decision regarding maintaining heavy industrial zoning for Georgia-Pacific’s property is segregated from the rest of the general plan update, and the proper segmentation procedures, as outlined below, are followed.

FACTS

Jere Melo is the mayor of the City of Fort Bragg, Mendocino County, California.  He is employed by Georgia-Pacific, whose property was included in the general plan update undertaken by the City of Fort Bragg within the last year.  In the Lindgren Advice Letter, No. A-99-313, of which you seek reconsideration, Mayor Melo was advised that his economic interest in Georgia-Pacific created a disqualifying conflict of interest which precluded his participation in decisions concerning the general plan update.

PRIVATE New Factstc  \l 1 "New Facts" 

The Fort Bragg City Council met on July 31, 2000, to discuss the general plan.  As indicated by the minutes of that meeting, the City Council’s consensus was to leave the general plan zoning designation for the mill area of the Georgia-Pacific property as it currently is, i.e., heavy industrial.  The zoning designation of the surrounding property would be changed to light industrial.  This is the area outside of the sawmill buildings, and includes that portion of the land where cut lumber is stacked and stored.  In addition, the council specified a separate planning process for any future requested land use changes.


The current value of the Georgia-Pacific property is approximately $10,000 per acre, and there are no current plans to rezone the Georgia-Pacific property.  The city agency working on the general plan update held a joint meeting on March 30, 2001, and the consensus was to the keep the entire 450 acre parcel zoned heavy industrial.  Any uses that Georgia-Pacific proposes in the future, which are not current uses, most likely will trigger a permit application process.


Mayor Melo’s job for Georgia-Pacific consists of procuring materials, such as logs or fuel for the powerhouse.  Mayor Melo’s superiors work in the State of Washington.  Ron Holen is the local property manager in charge of the lumber manufacturing operation in Fort Bragg.  Mayor Melo does not report to Mr. Holen and is not part of local management for the Fort Bragg mill property.

ANALYSIS

The analysis with respect to Mayor Melo’s initial disqualifying conflict of interest regarding decisions about the general plan update as it relates to rezoning of Georgia-Pacific’s property has not changed since the analysis was initially conducted in the Lindgren Advice Letter, No. A-99-313, of which you now seek reconsideration.  The only possible exception is the foreseeability of the material financial effect of the decision on Georgia-Pacific, steps five and six in the eight step analysis.  A review of the eight steps employed in analyzing conflicts of interest discloses:

1.
As mayor of the City of Fort Bragg and a member of the Fort Bragg City Council, Mayor Melo is a “public official.”  (Section 82048; Regulation 18701(a).)

2.
By participating in decisions regarding the general plan update, Mayor Melo would be “mak[ing] a governmental decision.”  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  For purposes of the conflict of interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.

3.
Mayor Melo has an economic interest in Georgia-Pacific as an employee of Georgia-Pacific, and as a source of income, assuming that his income aggregates to $500 or more within 12 months prior to any decision related to Georgia-Pacific’s property.  (Section 87103(c); Regulation 18703.2).

4.
Because Georgia-Pacific did not specifically request the general plan update, and indeed is opposed to it, we have advised that it is indirectly involved under regulation 18704.1(a). (See, generally Whittier Advice Letter, No A-99-256, Lindgren Advice Letter, No. A-99-313).

Steps five and six deal with whether the financial effect of the decision on the official’s interest will be material and reasonably foreseeable.

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

Regulation 18706 provides that “[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards (see Cal. Code Regs., tit. 2 §§ 18704, 18705) applicable to that economic interest will be met as a result of the governmental decision.”  A financial effect need not be a certainty to be considered reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

The materiality standard applicable to a business entity, as well as to a business entity as a source of income, that is indirectly involved with a governmental decision is set forth in Regulation 18705.1(c), which states, for those companies listed in the Fortune 500, such as Georgia-Pacific:

“Indirectly involved business entities.  The following materiality standards apply when a business entity in which a public official has an economic interest is indirectly involved in a governmental decision.  If more than one of the following subdivisions is applicable to the business entity in question, apply the subdivision with the highest dollar thresholds.

“(1)
If the business entity is listed in the Fortune 500, the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:

“(A)
The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year of $10,000,000 or more; or

“(B)
The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500,000 or more; or 

“(C)
The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $10,000,000 or more.”


In the Lindgren Advice Letter, based on the apparent “significant focus” on changing the land use designation for at least some, if not most, of Georgia-Pacific’s 420 acres of property, we concluded that “[g]iven the number of acres potentially involved, and the potential increases in land value, a material financial effect, based on the standards in Regulation 18705.1(b)(1) [now Regulation 18705.1(c)(1)], on G-P is reasonably foreseeable.”


However, based on the new facts presented here and expressly contingent on those facts, specifically that the city counsel, without Mayor Melo’s participation, has reached consensus that none of Georgia-Pacific’s property be rezoned, we conclude that it is not reasonably foreseeable that remaining decisions on the general plan will have a material financial effect on Georgia-Pacific.
  However, this conclusion is contingent upon the segmentation analysis set forth below.

Segmentation

As we explained in the Lindgren Advice Letter, No. A-99-313, Mayor Melo may participate in decisions in which he has no financial interest, which have been segregated from the decisions in which he has a disqualifying conflict of interest.  (Huffaker Advice Letter, No. A-86-343.)


If the general plan update decisions are segmented so that any decision to maintain the zoning for the Georgia-Pacific property is considered first and separately without Mayor Melo’s participation, the following procedure may be used to permit him to participate in the other decisions:


1.
Any decisions in which Mayor Melo has a disqualifying financial interest must be segregated from the other decisions;


2.
Any decisions from which Mayor Melo is disqualified must be considered first, and a final decision reached by the rest of the city council without his participation;


3.
Once a decision has been made on the portions of the general plan for which Mayor Melo has a disqualifying interest, he may participate in the subsequent deliberations regarding other portions of the update, so long as:  (1) those deliberations do not result in a reopening or in any way affect the decision from which Mayor Melo was disqualified, and (2) those decisions will not have a material financial effect on his economic interest.  (Huffaker Advice Letter, supra.)


In addition to participating in other aspects of the general plan update, Mayor Melo may also vote on the final adoption of the final update.  He may do this even though the final general plan update includes the item from which he was disqualified, provided that the decision does not reopen or in any way alter the decision from which he was disqualified.  (Cook Advice Letter, No. A-83-163.)


We conclude our analysis here, since the facts you have provided do not suggest that the final two steps of the conflict of interest analysis are applicable to Mayor Melo’s situation.  

�    Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109 – 18997, of the California Code of Regulations.


�   Should the city council change its mind regarding the zoning of Georgia-Pacific’s property, this analysis will automatically be rescinded, and the analysis of the Lindgren Advice Letter, No. A-99-313, shall become effective for purposes of Mayor Melo’s disqualifying conflict of interest analysis.





