





June 12, 2001

Tom Wood, Asst. City Attorney

City of Costa Mesa

Office of the City Attorney

Post Office Box 1200

Costa Mesa, CA 92628-1200

Re:
Your Request for Advice


Our File No.   A-01-058

Dear Mr. Wood:


This letter is in response to your request for advice on behalf of Planning Commissioner Bruce Garlich regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that nothing in this letter should be construed to evaluate any conduct that may have already taken place.

QUESTION


May Commissioner Garlich make, participate in making or influence the planning commission’s consideration of a proposed development located more than 500 feet from the commissioner’s residence? 

CONCLUSION


Commissioner Garlich may not make, participate in making or influence any decision if it will have a reasonably foreseeable material financial affect on his interest in real property.

FACTS

Bruce Garlich is a member of Costa Mesa Planning Commission.  He owns a residence in Wimbledon Village.  There is a common area consisting of a 20-foot setback that borders the subdivision.  At one edge of this setback is the public street and the other edge is a wall separating the setback from the back yards of the adjoining residences.  This common area consisting of the setback is owned by the Homeowners’ Association as was shown on the County Property Tax Assessor’s Rolls.  Mr. Garlich’s only interest in the setback is that he and all other 188 homeowners in Wimbledon Village appear to own a nonexclusive easement in the setback.  

This residence is located more than 500 feet but less than 700 feet from the border of a 94-acre undeveloped parcel. The owner of this parcel is processing applications for certain revised land use approvals for a major development called the Home Ranch project.  The applications for the Home Ranch project will come before the Planning Commission for its review and approval. The common area of Wimbleton Village is within 500 feet.

The Home Ranch project will transform a 94-acre parcel of agricultural land into retail and residential property.  The development will include an IKEA home furnishing store, an industrial park, a high-density residential development, and a commercial center.  

Pursuant to the California Environmental Quality Act (“CEQA”) a final draft of the Environmental Impact Report (“EIR”) found there would be a significant adverse impact on traffic and on air quality at specific locations near the commissioner’s residence. The EIR states the development will specifically impact traffic at three intersections.  These intersections will degenerate from acceptable levels of traffic to unacceptable levels.  In addition, the construction will impact air quality. Construction will significantly impact air quality during the peak hours of the day because of earthmoving and grading, dirt pushing, and the use of diesel-powered equipment.  

The project will also impact the noise levels – both during construction and once the project is complete.  Neither the noise due to construction nor the future noise will rise to the level of significance; however, the noise levels may increase in the future depending on the types of tenants occupying the development. You believe these impacts may not have an impact on the value of Commissioner Garlich’s residence because of various mitigating factors. 

In your letter dated April 13, 2001, you supplemented the facts:

Traffic:  The long term effects of the project on the street intersections nearest the Garlich residence are expected to be minor and not significant due to the mitigation measures recommended in the EIR.  For the nearest intersection (Fairview/South Coast Drive) the existing conditions are .74/C and .82/D Levels of Service for a.m. and p.m. peak periods as shown in Attachment 4-1.  The resulting long-term effects, with mitigation, are expected to be .80C and .88/D LOS for those same periods. These LOS levels are deemed acceptable under the City’s standards.

Air Quality:  The long-term effect of the Home Ranch project on air quality is expected to be significant.  However, probably all projects of the size of Home Ranch will have significant air quality effects. 

Noise:  There is no expected noise impact along Fairview Road which is nearest the Garlich residence.

View:  The EIR states that the impact of the new buildings, although they will be visible, is deemed insignificant due to the other industrial buildings in the area.  

With respect to the common property, in your letter dated April 20, 2001, you noted that it is doubtful that there will be any financial effect on this common interest because the setback property has no separate practical existence of its own; it cannot be sold apart from the easements in it and can pass only when the homes in the subdivision are sold.  The setback is not a buildable lot, other than for incidental structures such as fountains, address monuments, or a wall.  

Moreover, in your supplemental letter of May 11, 2001, you note that the Declaration of Covenants, Conditions and Restrictions provide that the homeowners interest in the easement on the common property is subject and subordinate to the rights of the Association.  The Association is the fee owner of the common property.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 sets out the following eight-step analysis.

1. Public Official

The conflict-of-interest provisions apply only to public officials. (Section 87100). As a member of the Costa Mesa Planning Commission, Mr. Garlich is a “public official” subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

2. Conduct Covered
The conflict-of-interest provisions cover specific conduct: making, participating in making, or attempting to use his or her official position to influence a governmental decision.  (Section 87100).  Discussing and voting on whether to approve the developer’s applications for certain revised land use approvals is considered making, or participating in making, or influencing a governmental decision and is therefore regulated by the Act. (Regulation 18702.1(a)(3).)

3. Identifying Relevant Economic Interests 

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  (Regulation 18703).  The Commission has enumerated several economic interests, including, but not limited to, any interest in real property in which the official has a direct or indirect interest worth $2,000 or more.  (Regulation 18703.2.)  Assuming Commissioner Garlich’s interest in his residence is worth $2,000 or more, this interest is considered an economic interest for the purposes of the Act.  

However, the commissioner has an additional interest that is related to his ownership interest in his residence. According to your facts, the Wimbledon Village Homeowners Association (the “association”) owns the common areas of the subdivision.   The commissioner’s ownership interest in the easement on the common areas constitutes an interest in real property if his pro rata share is worth at least $2,000.  (Joehnck Advice Letter, No. A-87-322.)  Section 82033 defines “interest in real property” to include any leasehold, beneficial or ownership interest owned directly, indirectly or beneficially by the public official.  In the event that the commissioner’s pro rata interest is worth $2,000 or more, we have delineated the applicable analysis below.  If the commissioner’s interest in the easement on the common property is worth less than $2,000, he does not have an economic interest in the common property and need not analyze this interest any further.
  

4. Direct or Indirect Involvement 


Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of a governmental decision, or if any part of the real property is located within 500 feet of the proposed boundaries of the real property which is the subject of the governmental decision.  (Regulation 18704.2(a).)  For decisions in which the official’s real property is not the subject of a governmental decision and is more than 500 feet from the proposed boundary, the official is considered indirectly involved in the decision.


If Commissioner Garlich has an economic interest in the common area, since it is within 500 feet of the new development, the property would be considered directly involved in the decision.  The commissioner has an economic interest in his personal residence that is more than 500 feet away from the proposed development area.  As such, this interest will be treated as indirectly involved in the decision.  

5 and 6. Materiality and Foreseeability Standards

Based on the materiality standard described in Regulation 18705.2, you must then decide whether it is foreseeable that the decision will have a material financial effect on the commissioner’s residence.  A material financial effect is reasonably foreseeable if it is substantially likely to occur.  (Regulation 18706.)  A material financial effect need not be a certainty, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198).  

Therefore, whether the commissioner has a conflict of interest depends on whether it is “reasonably foreseeable” that a given governmental decision will result in a material financial effect on the commissioner’s residence.  If the answer is “yes,” the commissioner will have a conflict of interest (unless the “public generally” exception applies).  If the answer is “no,” there is no conflict of interest under the Act.  
For real property directly involved in a decision, Regulation 18705.2 provides that the financial effect of the decision on the real property is presumed to be material. (Regulation 18705.2(a)(1).)  This is the standard that would apply to the commissioner’s interest in the common area of the complex.  However, the official may rebut this presumption with proof that a financial effect on his or her real property interest is not a reasonably foreseeable result of the decision. You stated that it is doubtful that there will be any financial effect on this common interest because the setback property has no separate existence of its own and cannot be sold apart from the easements in it, and they pass only when the homes in the subdivision are sold.  The setback is not a buildable lot, other than for incidental structures such as fountains, address monuments, or a wall.  However, we cannot make this determination.  The determination of materiality is necessarily a factual question.  Thus, we cannot, in providing advice, determine whether the presumptions in question have been rebutted.  We must leave this factual question to you within the guidelines set out in Regulation 18705.2.  If in fact the decision will have no financial effect on the common property, the commissioner will not have a conflict of interest in this decision by virtue of his ownership interest in the common area.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� The treatment of an interest in common property which accompanies an ownership interest in a personal residence is an issue of importance in the conflict of interest analysis.  Treating the common property as a separate independent property interest can result in a different conclusion than treating the common area as simply a noncontiguous appendage of the residence.  However, since historically we have treated interests in common property as a separate independent property interest, we also do so here.  Please note, however, that this may be an issue that is reconsidered in the future by the Commission.


� We have not gone on to discuss steps seven (the “public generally” exception) and step eight (legally required participation) since you have not provided facts to suggest that either of these sections apply.





