





April 20, 2001

Colin J. Coffey

Archer-Norris

Post Office Box 8035

Walnut Creek, CA 94596-3728

Re:
Your Request for Advice


Our File No.   A-01-063

Dear Mr. Coffey:


This letter is in response to your request for advice on behalf of Dr. Tobin Schneider, regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTIONS


1.
May Dr. Schneider participate in the discussions and vote on matters pertaining to the decision regarding the proposed “restructured relationship” between the District, MPHS and Sutter, which would include a global settlement of the litigation and the seismic compliance issues?


2.
If Dr. Schneider has a disqualifying economic interest in the decision, did that interest end with the termination of his indirect contractual ties to Mills-Peninsula Medical Group, or does it continue as a result of periodic and unpredictable payments from Mills-Peninsula Medical Group to Dr. Schneider for emergency services?


3.
If Mills-Peninsula Medical Group represents a continuing economic interest to Dr. Schneider, what is the effect, if any, of Mills-Peninsula Medical Group’s status as an intervenor in the litigation pending between the District and MPHS?

CONCLUSIONS


1.
No.  Dr. Schneider has an economic interest in Mills-Peninsula Medical Group, and it is reasonably foreseeable that the decision regarding the proposed “restructured relationship” between the District, MPHS, and Sutter will have a material financial effect on Mills-Peninsula Medical Group.  Therefore, he may not participate in the discussions or the decision.


2.
Dr. Schneider’s disqualifying economic interest in Mills-Peninsula Medical Group did not end with the termination of his contractual relationship with the Medical Group, but continues due to the payments he receives from the Group, which make it a source of income to Dr. Schneider.


3.
Mills-Peninsula Medical Group’s intervention in the litigation pending between the District and MPHS has the effect of making the Medical Group a party to the action and, thus, to the District’s decision, which makes the Medical Group’s involvement in the decision at issue direct rather than indirect.  However, even if Mills-Peninsula Medical Group had not intervened in the lawsuit, it would still have been reasonably foreseeable that the decision would have a material financial effect on the Medical Group under the materiality standard for indirectly involved business entities, and Dr. Schneider would still be precluded from participating in the decision.

FACTS

The Peninsula Health Care District (“District”) is a local health care district organized under the provisions of the California Health and Safety Code §§ 32000 et seq.  For more than a year, the District has been negotiating a contractual “restructured relationship” with Mills Peninsula Health System (“MPHS”), a wholly owned subsidiary (as that term might apply in the non-profit sector) of Sutter Health (“Sutter”).  Both MPHS and Sutter are California non-profit public benefit corporations.  MPHS is a local entity operating the San Mateo health system, which consists of the merged operations of Peninsula Hospital and Mills Hospital.  Sutter is a large multi-hospital system.  MPHS

affiliated with Sutter in January 1996.  

In 1985, the District entered into a 30-year lease of its hospital, Peninsula Hospital in Burlingame (the “Hospital”), with MPHS, pursuant to which MPHS operated the Hospital and the District became the landlord.  In 1997, the District commenced litigation against MPHS, seeking to invalidate the Lease based on circumstances underlying the negotiation and execution of the Lease.  In 1998, while the litigation was pending, seismic safety regulations were issued by the state implementing SB 1953, legislation enacted in 1995, mandating earthquake structural integrity standards for California hospitals.  After each conducted independent engineering studies, both the District and MPHS concluded that the Hospital would need to be replaced with a newly constructed facility.  Recent amendments to the original legislation mandates replacement of the facility by the year 2013.  The District and MPHS then began to negotiate a resolution of the issues created by SB 1953 and the lawsuit.

The negotiations between the District and MPHS were aimed toward a global settlement of the litigation by which MPHS (assisted with financing from Sutter) would construct and operate a new hospital on land leased from the District, subject to terms guaranteeing specified community benefits and granting the District certain oversight responsibilities.  In August of 2000, the District, MPHS, and Sutter approved a Letter of Intent incorporating preliminary terms of a global settlement, including dismissal of the District’s lawsuit.  The District and MPHS are currently negotiating what would be final contractual terms of the “restructured relationship.”  If the District, MPHS, and Sutter reach final contractual terms, the terms of the “restructured relationship” will be placed on an upcoming ballot for approval or disapproval by voters residing in the District.

Dr. Schneider was elected to the District Board for the first time in November 2000.  The questions concerning Dr. Schneider’s participation in the decision at issue arise from his past and present economic interests in a large medical group, incorporated as a professional corporation, called “Mills-Peninsula Medical Group” (the “Group”).  The Group is a “managed care” medical group, also known as an IPA (independent practice association), organized to allow otherwise independent physicians and small medical groups to contract with health plans.  The Group contracts with health plans to provide specified physicians and other medical services to patients covered by the health plans.  Under these managed care contracts, the Group is responsible for the costs of care to these patients within the Group’s scope of services.  

The Group is a separate legal and operational entity, but its health services are closely aligned with Peninsula Hospital and its operator, MPHS.  The Group and MPHS have entered into contracts under which each pays the other for services rendered, and each participates in contracts with health plans by which both the Group and MPHS provide services to the health plan’s patients, thus providing a continuum of physician and hospital services.  Both the Group and MPHS market health plans based on their combined ability to meet all the medical needs of the health plan’s patients.  MPHS is also a major creditor of the Group, based on loan arrangements.  The Group had gross revenues in 2000 of $55,799,000, $3,018,000 of which came from MPHS.  The Group’s expenses in 2000 were $53,562,000, $8,102,000 of which was paid to MPHS. 

When the District filed suit against MPHS seeking to invalidate the lease of the hospital, the Group intervened in the litigation, asserting that its business interests would be negatively impacted if the lease were invalidated.  The Group seeks no affirmative relief from the District by its Complaint in Intervention.

There are two facets to Dr. Schneider’s economic interest in the Group.  The first facet relates to a relationship that ended last October, prior to Dr. Schneider’s election to the District’s Board.  

Dr. Schneider, a general surgeon, was a member shareholder of a professional corporation called Western Surgical Medical Group (“Surgical”), which contracted with the Group through October 31, 2000, to provide specified surgery services to the Group’s patients.  Under a service agreement with Surgical making him a Surgical provider to the Group’s patients, Dr. Schneider, through November 30, 2000, received income in excess of $250.00
 a year from Surgical.  As a subcontracted provider to the Group’s patients, the Group required that Dr. Schneider be a shareholder in the Group.  He purchased 1,500 shares in the Group at a price of one dollar per share.  Dr. Schneider received no income from his stock ownership in either the Group or Surgical.  After the contractual relationship between Surgical and the Group ended October 31, 2000, Surgical was dissolved.  Dr. Schneider received no money in redemption of his Surgical stock.  Because he was no longer a subcontracted provider to the Group after October 31, 2000, the Group redeemed his stock and paid him a total of one dollar for his 1,500 shares of the Group’s stock in January of 2001.  

The second facet of Dr. Schneider’s relationship with the Group concerns income Dr. Schneider now receives directly from the Group.  Since his subcontractor relationship with the Group ended in October of last year, Dr. Schneider has received income from the Group as follows:  Dr. Schneider is a member of the Peninsula Hospital Medical Staff and, as such, is required to serve as an “on call” surgeon to back up the hospital emergency room physicians. 

Where there is no contract between a physician and a health plan, the patient is responsible for payment of the doctor’s fee for emergency services.  If a patient is covered by a health plan, however, the plan will pay the physician on behalf of the patient.  Therefore, if a patient is covered by a plan with which Dr. Schneider has no contract, Dr. Schneider will be paid on a fee for service basis for ER-related services rendered to the covered patient.  Under its managed care contracts with certain plans, the Group agrees to pay for emergency services rendered to those plans’ patients.  Occasionally, Dr. Schneider treats the Group’s patients who were seen in the ER and is paid his usual fees for his services by the Group on behalf of its patients.  Dr. Schneider receives no income directly from MPHS and has refused payment offered to all ER backup physicians by MPHS for services rendered to indigent patients.

Dr. Schneider believes he has treated 3 to 5 patients covered by the Group for emergency services since terminating his service provider status with the Group last October.  This has resulted in income to Dr. Schneider from the Group in excess of $500.00 during the same period.  In this context, the Group has become an inadvertent and unpredictable source of income to Dr. Schneider.
 
The District’s Board of Directors, including Dr. Schneider, will be called upon to give direction to the District’s negotiators, including voting on certain agreements to be incorporated in the final deal, and to ultimately vote to approve or disapprove the final agreements with MPHS, which will likely include Sutter as a signatory to the main or ancillary agreements.  Final approval will also encompass the dismissal of the pending litigation.

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a “public official?” 

As a member of the Board of Directors of the Peninsula Health Care District, Dr. Schneider is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a “public official” subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  For purposes of the conflict of interest provisions of the Act, a public official can avoid a conflict of interest by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.

Step Three: Does the public official have economic interests?
The Act’s conflict of interest provisions apply only to conflicts of interest arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests Dr. Schneider has is the third step in analyzing whether he has a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are six kinds of economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5).  

Because Dr. Schneider has received income from the Group that aggregates to $500 or more within the last 12 months, Dr. Schneider has an economic interest in the Group.  Even without the contractual relationship that expired on October 31, 2000, the Group continues to be a source of income to Dr. Schneider, since he has received income from the Group that aggregates to $500 or more since November 1, 2000, a period of only 4 months from the time of your letter.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


� Presumably, Surgical was a source of income to Dr. Schneider in excess of $500, which is the current threshold. (Section 87103(c); Reg. 18703.3(a).)


� California law requires that, as a condition of offering health insurance coverage, a health plan must cover emergency services rendered to plan members.  Therefore, any health plan payor, including Blue Cross, Aetna, Kaiser, Medicare, MediCal, or other managed care medical groups could become a source of income to Dr. Schneider without any prior contractual relationship.


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)





