





May 3, 2001

Timothy W. Boyer, Chief Counsel

State Board of Equalization

Post Office Box 942879

Sacramento, CA 94279-0082

Re:
Your Request for Informal Assistance


Our File No.   I-01-065

Dear Mr. Boyer:


This letter is in response to your request for informal advice on behalf of the Board regarding the provisions of the Political Reform Act (the “Act”).

QUESTION


1.  Is an audit appeal hearing before the State Board of Equalization ("Board") or an appeals conference conducted by staff in the Board's Appeals Section an "administrative or legislative action" or other proceeding subject to the one-year ban set forth in Government Code section 87406?


2.  Is representation of a client during an audit an "administrative or legislative action" or other proceeding subject to the one-year ban set forth in Government Code section 87406?
CONCLUSION


1. and 2.:  Both an audit and an appeal hearing are judicial or quasi-judicial proceedings subject to the permanent ban restrictions of Section 87401 and are not subject to the one-year ban on post-employment restrictions of Section 87406.

FACTS

Your question on behalf of the Board is regarding the application of Government Code section 87406, the one-year ban to audit proceedings at the Board. Your request refers to the Board's audit appeal process as described by the Commission in its Lucas Opinion, O-00-157.  In sum, the opinion describes that process as follows:

The division has approximately 650 tax auditors, located in 40-50 offices throughout California and in other states, who perform such audits.  Of the approximately one million registered sales and use taxpayers, the Field Operations Division commences audits of approximately 20,000 taxpayers each year.

An audit may conclude at the level of auditor, Audit Supervisor or District Principal Auditor.  On some occasions, the District Administrator may be involved.  

Audit Appeal Conference Process

Following completion of an audit, a notice of determination is issued to the audited taxpayer.  In the event that a taxpayer is in disagreement with the audit determination, the taxpayer is permitted to file a "petition for redetermination."  Of the 20,000 audits performed each year, approximately 2,000 taxpayers file petitions for redetermination.

Taxpayers filing such a petition then enter the Board’s "appeal process."  The appeal process is conducted by the Board’s Legal Division.  An Assistant Chief Counsel in the Legal Division is in charge of the appeals.  That individual reports to the Chief Counsel, who in turn reports to the Executive Director.  The Legal Division falls completely outside of the Sales and Use Tax Department. 

In order to resolve a petition for redetermination, the Legal Division holds an appeal conference.  Generally speaking, the Legal Division resolves approximately 90 percent of the petitions for redetermination through the appeal conference process.  There is interaction between the Legal Division attorney handling the appeal conference and the auditor who initially did the audit.  The auditor may review the audit for the Legal Division attorney and is generally involved in the appeal conference.

The Board Audit Appeal Hearings

The approximately 200 audit matters, or ten percent of the appeal petitions, per year that are not fully resolved through the Legal Division’s appeal conference process are then referred to the five elected Board members for their hearing and decision.  The Board audit appeal hearings are held once or twice a month as part of the Board’s public meetings.  At such hearings, the Legal Division presents their findings and arguments with respect to the particular audit, which is followed by the taxpayer’s presentation of his/her position.  Most of these matters are resolved within 30 days of the Board hearing the matter.

To conclude, there are three levels of audit in the Board.  The first level consists of approximately 20,000 audits commenced at the field level by the first tier of auditors.  Of these audits, approximately ten percent moved to the next level of appeal, where the file is transferred to the Legal Division of the Board.  Of these appeals, roughly ten percent are appealed to the five member Board.

ANALYSIS

State officials who leave state service are subject to a one-year ban on influencing administrative or legislative action.  Government Code Section 87406(d)(1) states:

   “[N]o ... member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law [or] before an administrative law judge or before the Workers' Compensation Appeals Board. ...”


You pose the question whether tax audits and appeals of those audits are "administrative or legislative" action subject to the one-year ban quoted above.  Each of those terms is defined by the Act as follows:

"82002.  Administrative Action.
'Administrative action' means the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding ...."

"82037.  Legislative Action.

'Legislative action' means the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his official capacity.  'Legislative action' also means the action of the Governor in approving or vetoing any bill."

If the tax audits and appeals do not qualify as legislative or administrative action (nor the issuance of a permit, license, grant, contract or sale of goods or property), they will not be covered by the one-year ban.


Section 82002's definition of "administrative action" includes "quasi-legislative" proceedings.  That term is defined, in pertinent part, as follows:

"(a) A proceeding of a state agency is not a quasi-legislative proceeding for the purposes of Government Code Section 82002 if it is any of the following:


(1) A proceeding to determine the rights or duties of a person under existing laws, regulations or policies.

...


(3) A proceeding to enforce compliance with existing law or to impose sanctions for violations of existing law."  (Reg. 18202, emphasis added.)


In contrast, the Act defines a "judicial" or "quasi-judicial" proceeding, which is subject not to the one-year ban but to the "permanent ban" restrictions of 87401, as:

"(c) 'Judicial, quasi-judicial or other proceeding' means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency ...."  (§ 87400, subd. (c), emphasis added.)


We have concluded in the past that an audit is a "judicial, quasi-judicial or other proceeding" for which the State of California is a party or has a direct and substantial interest, and therefore is subject to the permanent ban provisions of 87401.  (See Costa Advice Letter, A-98-003.)  By extension, one can conclude a tax audit, therefore, is not subject to the one-year ban of Section 87406.  

We affirm the conclusion in Costa and agree with you that a tax audit is not a quasi-legislative proceeding which comprises the administrative or legislative action that is the subject of the one-year ban.  A tax audit, and ensuing appeal, involves the investigation and determination of whether a specific individual has complied with the law governing taxes.  As such, it clearly meets the definition of a "judicial proceeding" under Section 87400, subdivision (c), and is distinguished from a quasi-legislative proceeding insofar as an audit is a proceeding to enforce compliance with the law and determines the rights or duties of an individual.  (Reg. 18202.)  Thus, we find representation of a client during an audit subject to the restrictions of Government Code Section 87401 (the permanent ban) as opposed to Section 87406 (the one-year ban).


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  Informal advice does not provide the requestor with the immunity provided by an opinion or formal written advice.  (§ 83114; Reg. 18329(c)(1).)


�   This is not to say, of course, that those audits are not subject to other post-employment restrictions, such as the permanent ban on proceedings in which the state is a party and in which the public official participated when in state employ.  (§ 87401; Lucas Opinion, O-00-157.)





