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June 1, 2001

Ronald R. Ball, City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, California 92008-1989

Re:
Your Request for Advice


Our File No.   A-01-071

Dear Mr. Ball:


This letter is in response to your request for advice on behalf of Carlsbad City Councilmember Matt Hall regarding the provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to advise on past conduct.

QUESTION


May Councilmember Hall participate in a council decision whether or not to approve an agreement with an air quality consultant related to the Encina Power Generating Plant air pollution issues?

CONCLUSION


Yes, Councilmember Hall may participate in the decision.

FACTS

You ask whether Councilman Hall can participate in decisions pertaining to land owned by Cabrillo Power I LLC on which is located the Encina Power Generating Plant.  Cabrillo Power I LLC is a corporation formed by NRG Inc. and Dynegy Inc. to own and control the Encina Power Generating Plant.  Councilmember Hall has no financial interest in Cabrillo Power I LLC or its stockholders NRG Inc. and Dynegy Inc.  This plant has been located on this parcel since the time of the City’s incorporation in 1952.  It is located over 500 feet from Councilmember Hall’s residence.  Some of the background and history surrounding the Encina Power Generating Plant is set forth in your letter to former Commission general counsel on April 20, 1998, which resulted in advice letter No. A-98-124 on July 7, 1998.

The issue pending before the city council is whether or not to approve an agreement with an air quality consultant related to the Encina Power Generating Plant air pollution issues. 

ANALYSIS


Your question regarding the hiring of an air quality consultant concerns a larger group of decisions pertaining to property currently owned by the San Diego Gas & Electric Company.  In July of 1998, we advised you that Mr. Hall could not participate in decisions about rezoning or general plan amendments of the Encina property, which is owned by SDG&E, unless he could demonstrate the decisions would have no foreseeable financial effect on his residence.  In that letter, we discussed the possibility that Mr. Hall could nevertheless participate in some decisions about other parts of the Encina property. Based on the facts of Mr. Hall's situation provided at that time, it did not appear that major decisions about rezoning and general plan amendments for the Encina Power Generating Plant were amenable to segmentation. 

We do not read your letter as a request to reconsider that past advice.  We note that since we rendered advice in our letter A-98-124 to you, the materiality thresholds have changed.  (See Reg. 18704.2.)  The change to a 500-foot rule for determining whether real property is directly involved in a decision does not affect our previous advice, however, because Councilmember Hall owns real property within 300 feet of the property subject to the decision in that letter.  (Ball Advice Letter, A-98-124, at p.3.) However, we revisit the issue of segmentation of the government decisions to address whether Mr. Hall may participate in the decisions regarding the hiring of an air quality consultant.

Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen, 2 FPPC Ops. 77 (1976).  Therefore, under certain circumstances, a public official disqualified from one decision may participate in other related decisions provided that the official's participation does not affect the decision in which he has a conflict of interest.  However, certain decisions are too interrelated to be considered separately, and in that event, a public official's conflict on one decision will be disqualifying for the other.  Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another.  Thus, a public official would have to disqualify himself or herself if the result of one decision would effectively determine or nullify the result of another.  For example, in a decision to select one of two autopark sites, a decision to select one of the sites is essentially a decision against the other autopark site.  (Boogaard Advice Letter, No. I‑90‑347.)  Similarly, decisions regarding one aspect of a general plan may be so interrelated to other decisions that they may not be bifurcated, because one decision will effectively decide the other.   (With respect to segmentation of decisions, see e.g., Nord Advice Letter, No. A-96-131; Miller Advice Letter, No. A‑82‑119;  Kilian Advice Letter, No. A‑89‑522; Sweeney Advice Letter, No. A‑89‑639; Sato Advice Letter, No. A-92-012; Lund Advice Letter, A-92-053 (copy enclosed); Conners Advice Letter, No. A-92-587; and Ennis Advice Letter, No. A-94-203 (copy enclosed).


If there are decisions which are severable, and the council member determines that he has a conflict of interest with respect to some, but not all of the decisions, the following procedure should be followed to permit the council member to participate: 

   (1) The decisions for which the council member has a disqualifying financial 

interest should be segregated from the other decisions; 

   (2) The decisions from which the council member is disqualified should be considered first, and a final decision reached by the city council without the council member participating in any way; and 

   (3) Once a decision has been made on the projects for which the council member has a disqualifying financial interest, he may participate in the deliberations regarding other decisions.


With regard to the decision to hire an air quality consultant, the hiring of the consultant itself poses no conflict of interest for Mr. Hall because, as you stipulate, it will have no foreseeable material financial effect on Mr. Hall's home.  In looking at whether the decision may be segmented from the rest of the project, we ask whether the decision regarding the consultant is too intertwined with the other decisions about which we have already advised on the Encina plant.  Based on the facts provided, we conclude the decision to hire an air quality consultant is segregable from the larger decisions.  The job of the consultant is to determine whether or not a variance to pollution rules would have an adverse environmental impact on the city's air quality.  Also, the consultant will recommend and present the city's position before the San Diego Air Pollution Control District.  Nothing, however, indicates that the council will interfere with or direct the conclusions of the consultant in his analysis of the environmental impact.  In this way, the mere hiring of a consultant does not affect the decision in which Mr. Hall has a conflict of interest.  Using the steps outlined above, we believe Mr. Hall may participate in the hiring of a consultant to the city.


Further council decisions, such as accepting or rejecting the consultant's report or directing the consultant in his representation of the city, may not be severable, depending on the given circumstances.  We do not have, however, sufficient information on which to render a conclusion in those circumstances and encourage you to seek further advice in the future should you deem that helpful.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher,



Counsel, Legal Division

CST:jg
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Enclosures
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	





