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April 13, 2001

Rebecca Bingea

155 Nova Albion Way #15

San Rafael, CA 94903

Re:
Your Request for Informal Advice


Our File No.   I-01-080

Dear Ms. Bingea:


This letter is in response to your request for informal advice regarding the provisions of the Political Reform Act (the "Act").
  


QUESTION


As a recently appointed member of the State of California Speech-Language Pathology and Audiology Board, you wonder whether certain payments you receive for professional writing related to your work and experience as an audiologist is reportable on your Form 700 Statement of Economic Interests.  You also question whether professional journal writing is an incompatible activity with your appointment.

CONCLUSION


The sources of royalty payments to you may be sources of income that must be reported according to the disclosure categories under which your position falls.  You must examine each source and report that income if that source is included in one of the disclosure categories applicable to you. 


Sources of income may be considered disqualifying economic interests for conflict of interest purposes, depending on the specific facts and circumstances of a decision, as discussed below. We offer no opinion, however, as to activities that may be incompatible with your employment - those questions should be directed to your agency.

FACTS

As of January 2001, you began service on the State of California Speech-Language Pathology and Audiology Board.  This is a gubernatorial appointment that is subject to Conflict Code/Disclosure Categories 7, 8, 9, 11 and 13.  You hold this position in addition to full-time employment as an audiologist for the University of California.

In your professional work as an audiologist at the University of California, you primarily provide clinical services to patients, but you also occasionally write professional journal articles, brochures, or book chapters.  Your question is in regard to your writing activities.  Typically, there is no payment for this writing, but small royalties are occasionally provided by the publishers.  In 1999 (prior to your appointment with the Board), you wrote a book chapter for a professional book related to your work and experience as an audiologist.  During the first year after publication you received a $42.00 royalty payment from the book publisher.  This was reported to the IRS by the publisher on a 1099-Misc form, and you reported it as income on your 2000 tax return.  In 2001, you received $20.00 for this same publication.  You are not self-employed and do all your writing as part of your work as an employee.

ANALYSIS

You are a designated employee of the Department of Consumer Affairs, a state agency.  (Section 82049.)  In your position, you are required to report on your annual statement of economic interests a variety of economic interests that may be affected by your decision making:

· Interests in real property, investments and business positions in, and any income from, a business entity or profession where the business entity or profession is regulated by the official's or employee's licensing agency;

· Interests in real property, investments and business positions in, and any income from, an educational institution or continuing education provider where the institution or provider offers programs or courses qualifying for licensing or continuing education credit by the official's or employee's licensing agency;

· Interests in real property, investments and business positions in, and any income from, a business entity if, within the previous two years, the entity is of the type which has contracted with the official's or employee's immediate employer to provide goods or services; 

· Interests in real property, investments and business positions in, and any income from, a business entity or professional association where the members are regulated by the official's or employee's licensing agency; and 

· Interests in real property, investments and business positions in, and any income from, a business entity which would be beneficially or adversely affected by currently pending legislation. 

Based on the facts you have provided, these are the only sources subject to your agency's reporting requirements.  Moreover, income is only reportable if it is in the amount of at least $500.  (§ 87207, subd (a).)

As part of the scope of your activities, you occasionally write professional journal articles, brochures, or book chapters. If you publish an article as part of your medical/professional activities, the proceeds you will receive from these books will be considered "earned income."   Whether those payments are disclosable depends on whether any given source of those payments to you fits into one of the disclosure categories identified above.  You have not identified any specific source and so we leave that identification to you.  The amounts you describe, however, are not reportable because they are less than $500.  (§87207, subd. (a).)

Potential Conflicts of Interest: Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following conflict-of-interest analysis:

· Step One: Is the individual a "public official?" 

· Step Two: Is the public official making, participating in making, or influencing a governmental decision?

· Step Three: Does the public official have economic interests?

· Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

· Steps Five and Six: Will the financial effect of the decision on the public official’s economic interest be material and reasonably foreseeable?

· Steps Seven and Eight: The "public generally" exception and the exception for "legally required participation."

You have not described any specific decisions that may affect the sources of payments you described.  However, you need to be aware that sources of income are potentially disqualifying economic interests under this analysis.
  

Thus, the sources of the income you described, if they were to be affected by your governmental decision making, may result in a conflict of interest.  The enclosed Commission document "Can I Vote? Conflicts of Interest Overview" further explains the steps of this analysis, and the types of economic interests a public official may have.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (§ 83114; Reg. 18329, subd. (c)(3).)


�  Sources of income of $500 or more in value provided or promised to, received by, the public official within 12 months prior to the time when the decision is made is considered a potentially disqualifying economic interest.  (Section 87103(c).)  








