





June 14, 2001

Michael S. Botello

Del Amo Financial Center

21515 Hawthorne Blvd., Suite 1030

Torrance, CA 90503

Re:
Your Request for Informal Assistance


Our File No.   I-01-081

Dear Mr. Botello:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Pursuant to Regulation 18329(b)(8)(C), enclosed, we are treating your request as one for informal assistance.

QUESTION

May you participate in a decision on an application for an apartment building to be located in the complex where you currently rent office and parking space?

CONCLUSION


You may not participate in this decision if it is reasonably foreseeable that one of your economic interests will experience a material financial effect as a result of this decision.  However, without additional information, we are unable to conclude whether or not you have a conflict of interest.

FACTS


You are the chair and member of the Planning Commission for the City of Torrance.  Fairfield Apartments has an application to build a 325-unit apartment building in the city.  The site for the project requires the division of a lot that is presently the Del Amo Financial Center, an office and commercial center.


Del Amo Financial Center consists of one large office tower of 12 stories, another office building of five stories and four circular satellite buildings on a wooded, waterscaped complex.  The west end of the complex is open land that is used for parking.  The project developer intends to build two parking structures to replace the open, uncovered ground parking and to build the apartments along Del Amo Circle.  The Center’s parking lot would be removed from the office complex.  On the approximate 10-acre site, the applicant would build the apartments.


For ten years you have rented space on an unwritten month-to-month lease from Hitchcock, Bowman & Schachter, Attorneys at Law.  They have had a lease in the Del Amo Financial Center complex since 1968.  You park your car and pay for parking to your subleasor on a monthly basis through the account of your law practice.  You are not “of counsel” to Hitchcock, Bowman and Schachter; your only business relationship with this firm is your rental from them of office and parking space.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions:

Are you a “public official” for purposes of the Act?
As a member of the Planning Commission for the City of Torrance, you are a “member, officer, employee or consultant of a state or local government agency” and, therefore, are subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

You will “make a governmental decision” if you vote on the application for the apartment building.  Additionally, if you engage in any of the actions detailed above with regard to this decision, you will be “participating in making” or “influencing” a governmental decision. 

What are your economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

An “interest in real property” includes any leasehold, beneficial, or ownership interest in, or an option to acquire such an interest in, real property located in the jurisdiction of the public official if the fair market value of the interest is $2,000 or more.  (Section 82033.)  However, Regulation 18233 provides that neither the term “interest in real property” nor “leasehold interest” includes the interest of a tenant in a periodic tenancy of one month or less.  Consequently, you do not have an economic interest in the office and parking space you rent.  As such, you do not have an economic interest in Hitchcock, Bowman & Schachter -- as long as you do not have some other financial relationship with this firm which would give rise to an economic interest under Section 87103.

Your letter also indicates that you engage in the practice of law.  Provided you have an investment of $2,000 or more in your law practice, you have an economic interest in this business.

Additionally, under the “personal financial effects” rule, you also have an economic interest in your personal finances and in those of any member of your immediate family.

You have provided information regarding only the economic interests described above.  For purposes of this letter, we assume that you have no other economic interests relevant to the governmental decision about which you inquire.  

Are your economic interests directly or indirectly involved in the governmental decision?
Law Practice

A person, including a business entity, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)


Because your law practice is not the subject of a decision on an application related to the construction of the apartment building, this economic interest is not directly involved in the decision.  

Personal Financial Effect


A public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.  (Section 87103; Regulation 18704.5.)

Materiality and Foreseeability – what financial impact on your economic interest from the decision is considered foreseeable and material?

Law Practice

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


�  Please note that only formal written advice confers the immunity provided under Section 83114(b) and Regulation 18329(b)(7).  Informal assistance does not provide immunity.  (Regulation 18329(c)(3).)





�  These questions are based on the Act’s conflict-of-interest guidelines provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





