





August 13, 2001

Diane L. Bathgate

P.O. Box 1870

San Juan Capistrano, CA 92693-1870

Re:
Your Request for Advice


Our File No.   A-01-082

Dear Ms. Bathgate:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May you participate in governmental decisions relating to a proposed project which will most likely result in increased revenues to Culberston, Adams & Associates, a source of income to you? 

CONCLUSION


No.  You have a conflict of interest and may not participate in such decisions since it is reasonably foreseeable that these decisions will have a material financial effect on your source of income.

FACTS


You presently serve as a city council member for the City of San Juan Capistrano.  You also work for a private planning consulting firm, Culbertson, Adams & Associates, Inc. (“CAA”) as an independent contractor.  Due to work volume, this firm is your only client, although you are able to consult for others if desired.  You are not a partner in nor owner of CAA.


CAA provides ongoing consulting services to the Capistrano Unified School District (“CUSD”) relating to environmental/CEQA compliance and planning issues for various projects.  


A project requiring a rezone, tentative map, and site plan approval will be coming before the council, proposed by a non-profit organization.  The site plan is specifically planned for a non-profit group to build a private high school on one of the parcels. 


However, CUSD is also actively seeking to acquire by agreement or eminent domain the parcel on which the school would be built.  CUSD is pursuing this site to develop a public middle school.  If CUSD does acquire this parcel and the plan is approved, CAA will most likely do the environmental documentation work and receive payment of $20,000 or more for its work.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001.)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied below.  (Regulation 18700(b)(1)-(8).) 

1.        Are you a public official?
The Act’s conflict-of-interest provisions apply only to “public officials.”

(Sections 87100 and 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  As a member of the city council, you are a “public official,” and, therefore, subject to the Act’s conflict-of-interest rules.

2.
Will you be making or participating in a governmental decision?
The Act’s conflict-of-interest provisions apply only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.. (Section 87100.)  You clearly will be making and participating in making a governmental decision if vote on whether to approve a rezone, tentative map, or site plan, or other such decisions relating to the proposed project.

3.
What are your economic interests? 

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member or his or her immediate family,” or on any of the official’s economic interests.  As pertinent here, Section 87103 provides that a public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)


Assuming you have received income of $500 or more from CAA within 12 months prior to the time these decisions will be made, you have an economic interest in this business entity under the Act.  You have provided information regarding only this source of income to you.  For purposes of this letter, we assume that you have no other economic interests relevant to the governmental decisions about which you inquire.

4. Are your economic interests directly or indirectly involved in the decisions?

A person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. (Reg. 18704.1(a).) 

A person is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Reg. 18704.1(a)(2).)  If the source of income is not directly involved in the decision, the source is considered indirectly involved in the decision.  (Reg. 18704.1(b).)   

You have indicated that the applicant before your agency is a non-profit organization and not CAA.  Therefore, CAA, a business entity
, is considered to be indirectly involved in these decisions. 

5. 
Choosing which materiality standards to apply in deciding if there will be a reasonably foreseeable material financial effect. 

This step involves finding the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.) 

When a business entity is not directly involved in a governmental decision, the materiality standards of Regulation 18705.1(c) apply.  The financial effect of a governmental decision on a small business entity,
 which is not directly involved in the decision, is material if:

  “(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

  (B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

   (C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”  (Regulation 18705.1(c)(4).)

After finding the applicable materiality standard, you must then decide in step six whether it is reasonably foreseeable that an effect of this magnitude, or greater, will result from the decision(s) in question.  (Regulation 18700(b)(6).)

 6.
   Is it reasonably foreseeable that the materiality standard will be met?

               A material financial effect is reasonably foreseeable if it is “substantially likely” to occur.  (Regulation 18706.)  A material financial effect need not be a certainty, but it must be more than a mere possibility. As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; (In re Thorner (1975) 1 FPPC Ops. 198).  Whether the financial consequences of a governmental decision are “substantially likely” at the time the decision is made is highly situation-specific.  On the other hand, if an effect is only a mere possibility, it is not “reasonably foreseeable.”  (Ibid.) 

You stated that if CUSD acquires the parcel and the plan for the proposed project is approved, CAA will most likely do the environmental documentation work and receive payment of $20,000 or more.  This is a material financial effect, as described above.  Consequently, it is reasonably foreseeable that any of the governmental decisions you have identified will result in a material financial effect on your economic interest.  As a result, you have a conflict of interest and may not participate in these decisions.

We conclude our analysis here since the facts you have provided do not suggest that the final two steps of the conflict-of-interest analysis, which are exceptions to the conflict-of-interest rules, are applicable to your situation.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  “‘Business entity’ means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  (Section 82005.)





�  Please refer to the enclosed copy of Regulation 18705.1 for the criteria applicable to businesses of different sizes.  We are presuming for purposes of analysis that subdivision (c)(4) of Regulation 18705.1 applies to CAA.





