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May 29, 2001

Lisa A. Foster, Deputy City Attorney

Office of the City Attorney

City of San Diego

Civil Division

1200 Third Avenue, Suite 1620

San Diego, CA 92101-4199

Re:
Your Request for Advice


Our File No.  A-01-086

Dear Ms. Foster:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the "Act").

QUESTION


Is San Diego Gas & Electric Company (SDG&E) a potentially disqualifying economic interest for Councilmember Inzunza as a former employer?

CONCLUSION


No.  SDG&E is not regarded as a "source of income" to Mr. Inzunza.  Provided he has other economic interests, we conclude that Mr. Inzunza does not have a disqualifying financial interest in any governmental decision involving SDG&E. Therefore, the Act's conflict of interest provisions do not operate to bar Mr. Inzunza from any decisionmaking activities involving SDG&E.

FACTS


You are a deputy city attorney in the San Diego City Attorney's Office, and you are requesting formal written advice pursuant to Government Code section 83114(b) on behalf of Councilmember Ralph Inzunza regarding his ability to participate in upcoming city council decisions related to San Diego Gas & Electric Company (SDG&E).


Councilmember Inzunza recently took office as a member of the San Diego City Council.  Prior to taking office, Councilmember Inzunza was employed by SDG&E, the local gas and electric company, for approximately two years.  Councilmember Inzunza is requesting formal written advice on whether SDG&E has ceased to be a potentially disqualifying economic interest for the council member as a "former employer" within the meaning of Cal. Code Regs., tit. 2, section 18703.3(b).


Councilmember Inzunza was recently elected to fill the District 8 council seat in the City of San Diego, and was sworn into office on March 5, 2001.  He was previously employed by the San Diego Gas & Electric Company from January 13, 1999 until January 2, 2001, and that company was a source of income to him of more than $500 in the twelve months preceding his taking office.  Councilmember Inzunza has provided no services to SDG&E since taking office.  Councilmember Inzunza's last payment of income from Sempra, SDG&E's parent company, was received in March 2001, for services performed prior to his taking office.  The payment received in March 2001 was received in the normal course of the council member's previous employment with SDG&E.  At the time that he took office, Councilmember Inzunza did not, and currently does not, have an expectation of returning to work for SDG&E.  


While employed by SDG&E, Councilmember Inzunza started a company 401(k) retirement plan, which was administered by a third party, T. Rowe Price.  This plan allows SDG&E employees to invest up to 15% of their income, and to receive matching fund contributions from SDG&E after one year of employment.  The money contributed to the plan is invested by the plan administrator in diversified mutual funds registered with the SEC.  Councilmember Inzunza received matching funds from SDG&E into his 401(k) account after his first year of employment, but did not receive any matching funds from SDG&E after leaving employment with SDG&E on January 2, 2001.  Councilmember Inzunza is currently in the process of "rolling over" this 401(k) plan into a private Individual Retirement Account, and expects that process to be complete by May 4, 2001.  


The city council regularly makes decisions which have a potential economic effect on SDG&E and Sempra Energy.  These decisions include decisions regarding undergrounding of utilities, grants of easements to SDG&E, and decisions regarding steps to be taken to deal with the current energy shortage and rising energy prices.  Additionally, the city council will be making a decision in the next month or two regarding a renegotiation of the City's 50-year franchise agreement with SDG&E, which allows SDG&E to install its facilities in the public rights-of-way in exchange for paying the city a percentage of its revenues.  These decisions present a potential conflict of interest for Councilmember Inzunza if SDG&E is an economic interest to him as a source of income in the previous twelve months.  Therefore, the council member is seeking advice on the applicability of Cal. Code Regs., tit. 2, section 18703.3(b), which provides that former employers cease to be an economic interest to an official in certain circumstances.  

ANALYSIS

Your question implicates the Act's conflict of interest provisions, which prohibit public officials from making, participating in making, or in any way using their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  The Commission has adopted an eight-step analysis to determine whether a public official has a conflict of interest.  You acknowledge that as a city council member, Mr. Inzunza is a public official governed by these provisions of the Act (Section 82048), and that Mr. Inzunza will at some point be making, participating in making, or using his official position to influence governmental decisions involving his former employer  (steps 1 and 2).  You wish to clarify, however, whether Mr. Inzunza has an economic interest in SDG&E, from whom he has, until recently, received income as an employee (step 3).    

An official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on (among other economic interests) any source of income amounting to $500 or more, received within 12 months preceding the decision.  (Section 87103(c); Regulation 18703.3.)  SDG&E is plainly a "source of income" to Mr. Inzunza, within the broad meaning of the term.  However, Regulation 18703.3(b) states an exception for "former employers," as follows:

"(b) Former employers.  Source of income, as used in Government Code section 87103(c) and this section, shall not include a former employer if: All income from the employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer."

Your account of the facts indicates that all income from SDG&E was paid to or accrued by Mr. Inzunza prior to the time he became a public official, that this income was paid in the normal course of his previous employment, and that he has no expectation of renewed employment with SDG&E.  

With regard to the 401(k) plan, the Commission has previously determined that neither an interest in a private profit sharing plan, nor the investments held through it, are "investments" within the meaning of Act, if the plan is a defined benefit pension plan under Internal Revenue Code Section 401(a) (including 401(k)).  (Harris Advice Letter No. A-82-207, copy enclosed.)  This advice is consistent with the Act's provision exempting payments under a defined benefit pension plan from the definition of "income."  Accordingly, Mr. Inzunza does not have a potential conflict of interest based solely on his interests in, or future payments from, his defined pension plan.

Under these circumstances, SDG&E will not be considered a "source of income" to Mr. Inzunza, as that term is used within the Act.  Provided he has no other economic interest in SDG&E, Mr. Inzunza does not have a disqualifying financial interest in any governmental decision involving SDG&E.  Therefore, the Act's conflict of interest provisions do not bar Mr. Inzunza from any decisionmaking activities involving SDG&E.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division

CST:jg
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





