





April 27, 2001

Mark E. Reagan, Esq.

930 Idylberry Road

San Rafael, CA 94903

Re:
Your Request for Advice


Our File No.   A-01-088

Dear Mr. Reagan:


This letter is in response to your request for advice on behalf of yourself and Kathleen Ohm regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


May you and Kathleen Ohm participate in a decision regarding the formation of a new unified Dixie School District, where you both own your principal residences within the boundaries of the existing Dixie Elementary School District, as well as within the boundaries of the proposed unified Dixie School District?

CONCLUSION


Yes.  Because the decision regarding the formation of a new unified Dixie School District will affect your economic interests in substantially the same manner as it will affect the public generally.

FACTS


You and Kathleen Ohm are members of the Marin County Committee on School District Organization (“SDO”).  The SDO is an 11-member committee established pursuant to Education Code § 4000 et seq., which considers matters related to the organization of school districts within Marin County.  This consideration includes, but is not limited to, making determinations on citizens’ petitions seeking to transfer real property from one school district to another, as well as making recommendations to the State Board of Education concerning the proposed unification of school districts.


The SDO is comprised of two representatives from each of the five supervisorial districts in the county and one “at large” member (Ed. Code § 4008(a)).  You and Ms. Ohm are the two committee members elected from the First Supervisorial District, an area that extends from the northern points of the City of San Rafael through the unincorporated areas of Santa Venetia, Lucas Valley and Marinwood. 


According to the State Board of Education, in order to determine that any of the criteria established under state law for a petition for territory transfer or unification have been met, a majority of the entire SDO, namely six votes, is required.  The SDO is currently considering a petition to create a new unified Dixie School District by transferring the administrative responsibilities for Terra Linda High School from the San Rafael High School District to the new unified Dixie District.  Currently, all of the students residing within the boundaries of either the Dixie Elementary School District or the San Rafael Elementary School District are entitled to attend high school within the San Rafael High School District at either San Rafael High School or Terra Linda High School.  

The petition to create a unified Dixie District would move the administrative control of Terra Linda High School from the San Rafael High School District to the new unified Dixie District.  Under the petition, none of the physical sites of the districts would be relocated.  Rather, the students from the new unified Dixie District would continue to attend Terra Linda High School, which would be operated by the new unified district rather than the San Rafael High School District.  The SDO does not make the ultimate decision regarding the petition, but makes a recommendation to the State Board of Education, which makes a final decision on the matter. 


According to the Marin County Registrar of Voters, there are approximately 28,888 registered voters living in the First Supervisorial District, 12,477 of which also live within the boundaries of the Dixie School District.  According to the Marin County Auditor-Controller’s Office, there are more than 6,400 developed residential parcels in the Dixie District and 15,223 developed residential parcels in the First Supervisorial District.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a “public official?” 

As members of the SDO, you and Ms. Ohm are “member[s], officer[s], employee[s] or consultant[s] of a state or local government agency” and, therefore, are “public official[s]” subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  For purposes of the conflict of interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.

Because the SDO will make a recommendation regarding the petition to create the unified school district to the State Board of Education, the ultimate decision-making authority, you and Ms. Ohm are participating in making a governmental decision.

Step Three: Does the public official have economic interests?
The Act’s conflict of interest provisions apply only to conflicts of interest arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests you have is the third step in analyzing whether you have a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are six kinds of economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5).

Because you and Ms. Ohm presumably have interests of $2,000 or more in your personal residences, you each have economic interests in real property.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


Real property in which a public official has an economic interest is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property that is the subject of the governmental decision.  (Regulation 18704.2(a).)  Because your homes are within the boundaries of the proposed unified Dixie School District, you and Ms. Ohm both have property that is directly involved in the decision on the petition to form the new district.

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?

 
Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  


The materiality standard applicable to an interest in real property that is directly involved with a governmental decision is set forth in Regulation 18705.2(a), which states:

“Real property, other than leaseholds.  The financial effect of a governmental decision on the real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”

After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)  

Regulation 18706 provides that “[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards (see Cal. Code Regs., tit. 2 §§ 18704, 18705) applicable to that economic interest will be met as a result of the governmental decision.”  A financial effect need not be a certainty to be considered reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  “When real property in which a public official has an economic interest is directly involved in a governmental decision, the materiality standard is strict:  any reasonably foreseeable financial effect – even a penny’s worth – on the real property is deemed material.”  (Gutierrez Advice Letter, No. I-00-050.)

Your letter states that “[i]t seems unlikely that approval of the petition will affect residential property values in any material manner.”  However, you acknowledge that people, including yourself, do decide to buy their homes based on the reputation of the Dixie schools.  Further, Bruce Raful, another SDO member, has provided several real estate listings which tout location of the properties within the Dixie district as a selling point for the homes. Therefore, it is reasonably foreseeable that the creation of a unified Dixie School District will have some financial effect on your property, as well as on Ms. Ohm’s property.

Because it is reasonably foreseeable that your property values will be affected, and because any effect on the value is material ( Reg. 18705.2(a)), you and Ms. Ohm have a conflict of interest and may not participate in the decision regarding the formation of the new unified district unless an exception applies.

Step Seven:  Public Generally Exception
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)





