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July 5, 2001

John A. Shupe

Shupe and Finkelstein

177 Bovet Road, Suite 600

San Mateo, CA 94402-3191

Re:
Your Request for Advice


Our File No. I-01-089

Dear Mr. Shupe:


This letter is in response to your request for advice on behalf of William Pritchard regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you do not seek advice regarding a specific governmental decision, we can provide you only informal assistance.
  This letter should not be construed as advice on any conduct that may have already taken place.  Finally, our response is based on the facts presented.  The Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1. May Mr. Pritchard continue to provide paid consultant services to P.Co. without violating the conflict-of-interest laws if he recuses himself from the decisionmaking process for District purchases or any contracts with vendors which might affect P.Co.?

2. Must Mr. Pritchard disclose income he receives from P.Co. on his Statement of Economic Interests if the District has not entered into any contract with or made any purchase from P.Co.?

CONCLUSIONS

1. Yes.  Mr. Pritchard may continue to provide paid consultant services to P.Co., a source of income to him, if he recuses himself and does not make, participate in the making or use or attempt to use his official position to influence a governmental decision where it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on P.Co.  Please bear in mind that Mr. Pritchard will have an independent conflict of interest in any decision with a foreseeable financial effect of $250 or more, in any twelve-month period, on his personal expenses, income, assets, or liabilities.

2. Yes.  Mr. Pritchard must disclose P.Co. as a source of income on his Statement of Economic Interests if he receives income of $500 or more from P.Co. during the period covered by the statement, whether or not the District contracts with or makes purchases from P.Co.

FACTS


William Pritchard was recently appointed by the governing board of the Foothill De Anza Community College District (“District”) to the position of District Vice Chancellor/Chief Technology Officer (“VC/CTO”).  As District VC/CTO, Mr. Pritchard will occasionally be involved in District purchasing decisions that affect outside vendors doing business as online publishers.  His impact on such decisions could range from minor/insignificant to major with respect to purchases of electronic curricula.  


Mr. Pritchard has in the past acted as a paid consultant for a major online textbook publishing company (“P.Co.”) which, theoretically, might be a vendor from which the District purchases goods and/or services in the future.


Before he was appointed to his current position with the District, Mr. Pritchard served on the Online Advisory Board for P.Co. (the “Board”).  The Board was created in late 1999, and consists of about 10 persons who represent a variety of higher educational institutions around the country.  The purpose of the Board is to advise P.Co. regarding business decisions relative to moving its product line and business into an online environment.  The Board was originally scheduled to meet four times a year, at various locations around the country.  However, it met only twice last year and once the year before.  Mr. Pritchard and the other consultants were asked to do some “homework” before each meeting, including researching and evaluating various aspects of online publishing and online course offerings.  Mr. Pritchard did this research on his own time at his home, and took personal leave or vacation from the District to attend the meetings.  P.Co. paid Mr. Pritchard $2,000 per meeting, plus reimbursement for his expenses.  Mr. Pritchard is not a stockholder or owner of P.Co., and has no tie to it other than the consultant arrangement described above.


Mr. Pritchard would like to continue his occasional work for the P.Co. Board, as much for professional reasons as for the compensation, which he considers payment for his time spent in and preparing for meetings.  He believes that the time he spends participating in these activities provides him with insight into industry trends, knowledge about what other higher education institutions are doing in this area, and other information which benefits the District as much, if not more, than it benefits him.

ANALYSIS


Continued Consultant Services for P.Co.

Nothing in the Act or its conflict-of-interest rules prevents a public official from holding a second position, whether it is in public or private employment.
  In principle, then, there is no barrier under the Act to Mr. Pritchard’s employment as a consultant by P.Co.  There may be occasions, however, when his activities are limited by conflict-of- interest rules, which provide that:

“No public official at any level of state or local government shall make, participate in making, or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)

Section 87103 states a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on the official, a member of his or her immediate family, or on any of his or her economic interests.  As a designated employee of the Foothill De Anza Community College District, Mr. Pritchard is a public official subject to the Act’s conflict-of-interest provisions. (Section 82048, Regulation 18701.)

Your facts indicate Mr. Pritchard will be making or participating in governmental decisions (see Regulation 18702.1 - 18702.4) in his capacity as the District Vice Chancellor/Chief Technology Officer.  Such decisions will include purchasing electronic curricula for the District that will affect outside vendors doing business as online publishers, specifically P.Co., from which Mr. Pritchard has received up to $8,000 per year for his consultant services.  Mr. Pritchard would like to know if he may continue to provide paid consultant services to P.Co. while he is VC/CTO for the District if he recuses himself from the decisionmaking process for District purchases which might advantage P.Co.
To answer this question we first determine whether Mr. Pritchard has an economic interest in P.Co. that might create a conflict of interest.  There are six kinds of economic interests from which conflicts may arise.  They are defined in Section 87103 and Regulations 18703-18703.5 to include any source of income to the public official 

which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c), Regulation 18703.3).  A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  (The “personal financial effects” rule, Section 87103, Regulation 18703.5.)

The economic interests we have identified are based on Mr. Pritchard’s “consultancy arrangement” with P.Co.  Because P.Co. pays Mr. Pritchard up to $2,000 per meeting for his services, P.Co. is a “source of income” to Mr. Pritchard, assuming he receives payment(s) of $500 or more in the 12 months prior to any District decision affecting P.Co.

Whether P.Co. is directly or indirectly involved in the governmental decision
 before the District is not relevant to this analysis if Mr. Pritchard recuses himself from the decisionmaking process.  If Mr. Pritchard does not make, participate in the making or use his official position to influence a decision where it is reasonably foreseeable that the decision will materially affect P.Co., either to its advantage or disadvantage, then he will not violate the fundamental rule of the conflict-of-interest provisions of the Act, and may continue to provide paid consultant services to P.Co.


Please bear in mind that a public official always has an economic interest in his or her personal finances  (Section 87103), which are defined to include the official’s expenses, income, assets, and liabilities, as well as those of his or her immediate family. (Regulation 18703.5.)  Thus, a public official may not make, participate in making, or use his or her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on his or her personal finances. (Section 87103.)  A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any twelve-month period.  (Regulation 18705.5.)


Your account of the facts does not suggest that decisions coming before Mr. Pritchard would foreseeably affect his expenses, assets or liabilities, apart from decisions involving P.Co., which Mr. Pritchard intends to play no part.

Disclosure of P.Co. as a Source of Income.

As the Vice Chancellor/Chief Technology Officer with the Foothill DeAnza Community College District Mr. Pritchard is a designated employee of a local governmental agency, and therefore a public official subject to the provisions of the Act.  (Section 82048.)  The Act requires all public officials designated in their agency's conflict of interest code to file a Form 700, Statement of Economic Interests ("SEI"), each year disclosing investments, real property interests, and income and gifts that they have received during the year. (Section 87200 et seq.)

Pursuant to the District’s conflict-of-interest code, Mr. Pritchard as Vice Chancellor, Technology Officer, is required to disclose his sources of income from any source that has contracted with the District within the last two years or that may foreseeably contract with the District in the future to provide supplies, materials, machinery, equipment, services or work of the type utilized by the employee’s campus or the division, department or area for which the designated employee has decisionmaking authority.  (See Foothill-De Anza Community College District Conflict of Interest Code, appens. A & B.)

Your facts indicate Mr. Pritchard is involved, albeit occasionally, in purchasing decisions related to electronic curricula on behalf of the District.  His impact on decisions that affect outside vendors doing business as online publishers could range from minor/insignificant to major.  Because P.Co. is an online major textbook publishing company that may, in the future, be a vendor from which the District purchases technology goods and/or services, Mr. Pritchard must disclose P.Co. as a source of income on his Statement of Economic Interests if he receives $500 or more from P.Co. during the period covered by the statement, whether or not the District currently contracts with or has made any purchases from P.Co.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Margaret E. Figeroid

Legal Division

Enclosure
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c).)  


�   For a fuller discussion, we enclose with this letter our Fact Sheet “Holding Two Positions.”


� A person, including a source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: “(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)


For any particular decision, if either of these criteria applies to a source of income, the source of income will be regarded as directly involved in the decision. In all other cases the source of income is deemed indirectly involved in the decision. (Regulation 18704.1(b).)








