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May 17, 2001

Byron C. Smith

Law Offices of Byron C. Smith

14189 Alder Lane

Sonora, California 95370

Re:
Your Request for Advice


Our File No. A-01-098

Dear Mr. Smith:


This letter is in response to your request for advice on behalf of Tom Richmond,  Director of Maintenance and Operations for the Vallecito Union School District in Calaveras County, regarding the provisions of the Political Reform Act (the “Act”).

QUESTION

What are Mr. Richmond’s responsibilities under the Act in connection with a prize that the school district has won in a contest he entered?  

CONCLUSION

Mr. Richmond has no obligations under the Act with respect to the prize in question.

FACTS


You represent the Vallecito Union School District in Calaveras County.  According to your facts (supplemented in our telephone conversation of May 10, 2001), Mr. Richmond, Director of Maintenance and Operations at the school, recently entered a sweepstakes contest while registering a computer product purchased by the school.  Purchasers may enter the sweepstakes by completing the electronic registration for a new ARCserve 2000 product CD or by sending in a 3x5 card.  The district won the prize, a BMW Z3 Roadster 2.3.  The vehicle is valued at $31,780.00.  The district would like to accept the prize and sell it to raise funds for school purposes. 

You have asked what the responsibilities of Mr. Richmond are with respect to the prize.  Initially, you believed that in order to accept the gift, the winner had to be a resident.  In this case, the school wanted the director to accept the car and then turn it over to the school.  The school will reimburse the director for Sales Tax he must pay to obtain the vehicle from the company.  

ANALYSIS


Pursuant to the Act, every public official must disclose all of his or her economic

 interests that may foreseeably be affected by the exercise of the official’s duties.

 (Sections 81002(c), 87200-87313.) A “public official” is defined broadly to

 include every natural person who is a member, officer, employee, or consultant of

 a state or local government agency. (Section 82048; Regulation 18701.) This would include the Director of Maintenance and Operations.

There are a variety of obligations incumbent on an official who receives a gift or gifts.

· Pursuant to Section 87207 and the agency’s conflict of interest code, a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and a general description of the business activity of the donor.

· Moreover, Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the  official knows or has reason to know that he or she has a financial interest. (Section 87100.)  An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, any intermediary or agent for a donor of, a gift or gifts aggregating $320 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made. (Section 87103(e).)

· Finally, the Act provides gift limits.  Section 89503(c) provides that no designated employee of a local government agency shall accept gifts from any single source in any calendar year with a total value of more than $320 if the employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.

Section 82028(a) defines a “gift” as: 

“[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”  

Pursuant to Regulation 18941, “a gift is ‘received’ or ‘accepted’ when the recipient knows that he or she has either actual possession of the gift or takes any action exercising direction or control over the gift.” (Emphasis added.)  In this case, the director entered the contest on behalf of the school district in the course of his official duties, not in his personal capacity.  The software that was the basis for the contest eligibility was purchased by the district with district funds, not by the director with his personal funds.  The contest sponsors will be awarding the gift to the school district, not the director as an individual.  Based on these facts, and absent any facts that indicate that the director will take possession of the prize, or direct or control the use of the prize, we conclude that the director has no responsibilities under the Act based on this transaction.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	





