





August 6, 2001

William Murano, Lassen County Counsel

Jim Chapman, Supervisor, District 2

County of Lassen

221 South Roop Street, Suite 2

Susanville, CA 96130

Re:
Your Request for Advice


Our File No.   A-01-099

Dear Mr. Murano and Mr. Chapman:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  The Political Reform Act requires the Commission to provide formal written advice to any person whose duties under the Act are in question or to that person’s authorized representative. (Section 83114 (b).) However, 2 Cal. Code Regulations Section 18329(b)(8)(A) provides that written advice will be declined where the “requestor is seeking advice relating to past conduct.” Consequently, we are unable to provide assistance with respect to any conduct that has already taken place. Please bear in mind that nothing in this letter should be construed as evaluation of any past conduct.

QUESTIONS

1.
Does the income received by Supervisor James Chapman cause him to be disqualified from participating in Local Agency Formation Commission (LAFCO) proceedings concerning these sources?

2. If there are disqualifying conflicts of interests, should Supervisor 

Chapman resign or be removed from the LAFCO Board?

CONCLUSIONS


1.
Absent an exception, the income received creates a conflict of interest with respect to the specific decisions discussed in the advice request.


2.
The Act requires public officials to disqualify themselves from governmental decisions that will have a material and foreseeable financial effect on their economic interests, including sources of income.  However, the disqualification requirement is applied on a decision-by-decision basis and the Political Reform Act.  Moreover, the Act does not require Mr. Chapman to step down from the LAFCO Board.

FACTS


Lassen County Supervisor James Chapman was recently appointed to the Local Agency Formation Commission as the board of supervisors’ representative pursuant to Government Code 56325.  The LAFCO Board currently is composed of two county supervisors, with an alternate, and two city council members, with an alternate.  A public member is soon to be appointed.


Supervisor Chapman owns and operates a local mail addressing service, Lassen Addressing.  Mr. Chapman files with the county clerk, as part of his Form 700, a schedule of his customers, showing the gross income from each and that portion of gross income which goes directly to the post office (USPS on schedule). 


Highlighted on the schedule are three of Mr. Chapman’s customers: the Lassen Municipal Utility District (Lassen M.U.D.), the Lassen Community Hospital and the City of Susanville.


It is expected that the city will soon file an application with LAFCO to annex property, upon which it is further expected that the hospital will build a new facility.  Another possible filing with LAFCO is an application to detach from Lassen M.U.D. a portion of the area that it serves, including the 240 L.M.U.D. customers located within this area.  If not disqualified, Mr. Chapman would be entitled to participate in those proceedings as a LAFCO member and cast his vote.  The matters to be voted upon would include whether the subject property will be annexed to the city (with or without conditions), and, with respect to L.M.U.D., whether a certain geographic area should be detached from the L.M.U.D. services area.


On June 20, 2001, Mr. Chapman provided the following additional facts:

“Lassen Addressing Service is a sole proprietorship, owned by my wife and me.  We have provided mailing services to the general community since November 1981.  The US Postal Service provides discounts on postage rates if the mail is prepared and entered into the post office in a presorted manner.  In essence, the primary source of income comes from discounts the post office offers.  In practice, I accept my clients’ mail and enter it with the post office at a reduced rate.  As a general rule, I share the discount with my client, after the postage is paid.  Prior to July 1997 the discounts available were [$.06] to [$.08] and I guaranteed my customers a [$.02] savings.  Since July 1997, the discount available for first class mail has been reduced by the postal service to [$.02], and as of July 1st, 2001 those discounts will be further reduced and essentially will eliminate the feasibility of that class of service I offer to the community.  (As an example:  a first class stamp costs [$.34]; you have 400 statements or bills to send you [sic] customers; my business will enter them at the post office for [$.32] under the presorted category and bill you [$.34]; the two cent savings covers our fee for processing the 400 pieces; the customer is billed $136 for 400 pieces @ [$.34]; the post office is paid $128 of the $136 and my business retains the $8 earned from the postal discount to cover the cost of the service; the expense to the customer is the same as if they bought 400 [$.34] stamps and applied to their mail, their savings comes in the form of time saved not putting the stamps on their mail.)”

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides an eight-step analysis.  

Steps 1 & 2.  Is the individual a public official?  Is he making, participating in making, or influencing a government decision?


The first two steps are not at issue in your advice request.

Step 3. Does the public official have economic interests potentially involved in the decisions?

Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official:  The economic interests pertinent to your advice request are as follows:

· A public official has an economic interest in a business entity where the public official has a direct or indirect investment of $2,000 or more in the business entity. (Section 87103( a); Reg. 18703.1(a).)  We assume that you have a $2,000 investment interest in your business, Lassen Addressing.

· A public official has an economic interest in a business entity where the public official is a director, officer, partner, trustee, employee, or holds any position of management in the business entity. (Section 87103(d); Reg. 18703.1(b).) You are the owner and manager of Lassen Addressing.

· A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Reg. 18703.3.) “Income” is broadly defined in section 82030 to include virtually any payment received where consideration of equal or greater value is provided to the source of the payment.  
Three sources of income were described in your letter: the City of Susanville, Lassen Community Hospital, Lassen Municipal Utility District.  You note that in your contractual arrangement with these entities, that your business receives only a share of the post office discount to which the clients would be entitled if they had presorted the mail themselves.  However, under the Act, the entire “payment” is considered “income” (i.e., gross payments rather than net profits).  (See, Contreras Advice Letter, No. I-86-312.)  Thus, the entire payments constitute “income” from the clients to you.  If these payments equal to or exceed $500 in the past 12 months, these clients would be considered “sources of income” as defined in Section 87103.

· A public official has an economic interest in his or her personal finances. (Section 87103.) In particular, a governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by an amount of $250 or more. (Section 87103; Reg. 18703.5; 18705.5.)  However, pursuant to Regulation 18705.5;  “When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall be considered.”
To summarize, you have an economic interest in your business, Lassen Addressing, and any source of income to you of $500 or more during the 12 months preceding the governmental decision in question.  This includes the City of Susanville, Lassen Community Hospital, and Lassen Municipal Utility District.  Finally, so long as we are considering the financial effects on your business, we do not consider personal financial effects.
Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

A person is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. (Regulation 18704.1(a).)

 A person is the subject of a proceeding if it “involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a)(2).) If the source of income is not directly involved in the decision, the source is considered indirectly involved in the decision. (Regulation 18704.1(b).)

The City of Susanville:  Is an applicant before LAFCO to annex property.  The city would be directly involved in the decision.

Lassen Community Hospital and Lassen Municipal Utility District: While not the applicant for the annexation, it does appear that both entities are named parties in the respective proceedings.  Thus, they would be the subject of the respective decisions.

Lassen Addressing:  Your facts indicate that the business will be impacted by the annexation decision, but is not an applicant or the subject of the decision.  Thus, it is indirectly involved in the decision.

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interest be material and reasonably foreseeable?

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. This determination takes two steps.  First, the official must find the applicable materiality standard in Commission regulations for each economic interest. (Regulation 18700(b)(5), Regulation 18705, et seq.) After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the effect of a decision will equal or exceed the materiality standard for each economic interest. (Regulation 18700(b)(6).)

 An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision. A financial effect need not be a certainty to be considered reasonably foreseeable. On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  “Income” has been defined in the Act to exclude salary received from a state, local, or


 federal government. (Section 82030(b)(2).) However, the exception to the definition of “income”


 does not include income to an independent contractor. (Sigurdson Advice Letter, No. I-93-452.)





