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May 31, 2001

Craig A. Steele, Asst. City Attorney

c/o Richards, Watson & Gershon

333 South Hope Street, 38th Floor

Los Angeles, CA 90071-1469 

Re:
Your Request for Advice


Our File No.  A-01-107

Dear Mr. Steele:


This letter is in response to your request for advice on behalf of San Marino City Attorney Steve Dorsey regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTION


Does the fact that a neighbor of the city attorney has a pending application for a remodeling project under the City’s design review ordinance create a conflict of interest for the city attorney in defending a lawsuit regarding an unrelated design review application that challenges the ordinance generally, and as it is applied to his/her project?

CONCLUSION


The neighbor’s application does not create a conflict of interest, because there is no reasonably foreseeable material financial effect on the city attorney’s economic interest in his real property.
FACTS


You are requesting advice as to whether Steve Dorsey, San Marino City Attorney, may participate with the City of San Marino (“the City”) in defending a lawsuit filed against the City over the denial of a design review application that challenges the legality of the City’s design review process as applied to the plaintiff’s project, and challenges the validity of the ordinance in general.  The conflict-of-interest question arises because Mr. Dorsey’s neighbor has recently filed a request for design review to remodel the neighbor's residence that would be governed by the ordinance at issue in the lawsuit.


Article 15 of Chapter 23 of the San Marino City Code (“design review ordinance”) establishes a design review procedure for all single-family residential properties in the City.  The design review ordinance requires the City to approve the designs of all new residences, changes in the appearance of the façade of an existing residence, extensions of the side of an existing residence by more than ten feet, expansion or addition of a second story, construction of a fence, gate or pilasters adjacent to a public street, and the making of certain changes to roofing materials and other projects.  


According to city staff, there are 4,465 residential parcels in the City, all of which are subject to the design review ordinance. The City processed 106 design review applications last year, approximately 52 of which were classified by the staff as major projects.


Pursuant to the design review ordinance, notice of a design review application must be provided to the properties in the “statutory neighborhood.”  These are the properties that the city council believed, when it adopted the ordinance, could reasonably be impacted by a project subject to design review.  The average number of properties in a statutory neighborhood is nine.  Therefore, approximately 954 properties receive notice of a design review application each year, and approximately 468 of those receive notice of major projects.  This constitutes slightly more than 20% and slightly more than 10%, respectively, of all residential properties each year.


The San Marino Design Review Committee and the planning commission, and the city council on appeal, denied a major design review application for a property located more than one mile from Mr. Dorsey’s residence.  The applicant subsequently filed a petition for writ of mandate against the City challenging the denial.  The petition challenges the validity of the design review ordinance in general, as well as its specific application to the petitioner’s property. 


Subsequent to the filing of that lawsuit, the owners of the residential parcel immediately adjacent to Mr. Dorsey’s home submitted a request for a major design review application.  Mr. Dorsey will not participate or use his official position to influence the City in its consideration of this application, since the subject property is located within 500 feet of his residence.  Pursuant to Regulation 18702.1, Mr. Dorsey has disclosed the nature of the conflict and informed the city staff that he will not be participating in the decision on this application.


In your letter, you state that since the property that is the subject of the litigation is located more than a mile from Mr. Dorsey’s residence and the design review ordinance applies to every residential parcel in the City, it seems apparent that Mr. Dorsey had no financial interest in the litigation before his neighbor submitted a design review application.
  The question on which you are requesting formal written advice is whether the neighbor’s design review application changes this conclusion.
ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (Section 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.  

Steps One-Three: Is the individual a “public official?” Is the public official making, participating in making, or influencing a governmental decision?  What is the “economic interest” of the public official?


Your letter correctly assumes that a city attorney, in defending a lawsuit against the City, is a public official making, participating in making, or influencing a governmental decision, and that he has an economic interest in real property in his residence.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


“Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.” (Regulation 18704.2.)


The focus of your request is that, with the design review application of Mr. Dorsey’s neighbor, there is now real property within 500 feet of Mr. Dorsey’s residence that is the subject of a governmental decision. You have stated that Mr. Dorsey will not participate in the design review process as it pertains to his neighbor’s application. However, there is a concern that Mr. Dorsey’s defense of the litigation involving the unrelated design review application implicates his neighbor’s application, in that the ultimate success or failure of that litigation may determine the validity of the design review ordinance itself.  When examining the factors for determining whether real property is the “subject of [a] governmental decision,” none of those factors indicate that his neighbor’s property would be the subject of governmental decisions that may be made in defending or otherwise resolving the litigation involving the unrelated real property.  (Regulation 18704.2(1)-(6).)  Therefore, Mr. Dorsey’s economic interest in his real property is indirectly involved in a governmental decision by virtue of his neighbor’s pending design review application and Mr. Dorsey’s defense of the litigation.
 

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?


Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if the effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  There is a possibility that the City’s design review ordinance may be found to be invalid in whole or in part in the course of litigating the unrelated design review application.  If that were to occur, there could conceivably be an effect on the processing and review of Mr. Dorsey’s neighbor’s application, though it is highly speculative as to what, if any, effect that might be.  The inescapable conclusion is that any effect of Mr. Dorsey’s decision-making on his economic interest in his real property is not reasonably foreseeable in defending the litigation.


This conclusion is further supported by Regulation 18705.2(b), which sets forth the materiality standard for determining the effect of a governmental decision on an indirectly involved real property interest.  The financial effect of a governmental decision on an indirectly involved real property interest is presumed not to be material.  This presumption may be rebutted by evidence of specific circumstances that would make it reasonably foreseeable that the governmental decision “will have a material financial effect on the real property” interest of the public official.  There is nothing in your letter indicating the existence of any such specific circumstances in this case.

Steps Seven and Eight: Does this governmental decision come within any exception to the conflict of interest rules?


While your letter sets forth facts that suggest the application of the exception for the effect of a governmental decision on a public official’s real property interests is indistinguishable from the effect on the “public generally,” it is not necessary to reach that issue in light of our conclusion. (Regulation 18707.9.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By: William L. Williams, Jr.




Staff Counsel, Legal Division

WLW:jg

I:\AdviceLtrs\01-107
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Your letter provides only skeletal facts as to the subject litigation.  Based on the fact that the real property involved in that litigation is more than a mile from Mr. Dorsey’s residence, you have apparently concluded that there is no conflict of interest in his defending the subject litigation standing alone.  (See Regulation 18704.2.)  While your analysis may be correct, because of the limited facts provided, this letter does not state an opinion as to any conflict of interest that Mr. Dorsey may have in defending the subject litigation standing alone.  However, for purposes of this letter it is assumed that there is no such conflict.








