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May 24, 2001

Liane M. Randolph

Meyers, Nave, Riback, 

Silver & Wilson

777 Davis Street, Suite 300

San Leandro, CA 94577

Re:
Your Request for Advice


Our File No. A-01-109

Dear Ms. Randolph:


This letter is in response to your request for advice on behalf of Dr. Roseann Mikos regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed to evaluate any conduct that may have already taken place.  In addition, this letter is based on the facts as they have been presented to us.  The Commission does not act as a finder of fact in providing advice, (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1. May Dr. Roseann Mikos, a member of the city council of Moorpark, participate in decisions regarding the Hidden Creek development? 

2. May Dr. Mikos participate in decisions regarding pending litigation involving the Hidden Creek development? 

3. If Dr. Mikos has a conflict of interest in participating in these decisions, would the “public generally” exception apply to allow Dr. Mikos’ participation in decisions regarding the development of Hidden Creek?

CONCLUSIONS

          1. & 2. The official may participate if it is not reasonably foreseeable that the decisions will result in a material financial effect on the official’s economic interest. Given the facts presented, Dr. Mikos has no conflict of interest in participating in decisions involving the Hidden Creek development and the pending litigation.

         3. We do not find it necessary to analyze the question of whether the “public generally” exception applies because we conclude, under the facts presented, that Dr. Mikos has no conflict of interest in participating in the decisions regarding either 

the Hidden Creek development or the litigation.

FACTS


The City of Moorpark is currently in litigation over the development of an area known as Hidden Creek Ranch (Hidden Creek Ranch is also known as Specific Plan Area 8).  Councilmember Dr. Roseann Mikos maintains her personal residence 780 feet away from the closest part of Hidden Creek Ranch.  She has been actively involved in opposing the Hidden Creek Ranch project, as configured in the last completed application, since well before she was elected to the council in the fall of 2000.


The City of Moorpark began review of Specific Plan Area 8 and the Hidden Creek project in the early 1990’s.  The Hidden Creek property is not within the City of Moorpark and thus required annexation before a project could be fully entitled.  As originally proposed, the Hidden Creek project would add 3,221 homes into the city, with an estimated 10,000 new residents.  (Moorpark has a population of approximately 30,000 residents.)  Approximately 4,300 acres of land were proposed to be annexed into the City of Moorpark, to increase the geographic size of the city by approximately 60%.


Dr. Mikos actively opposed the project and participated in community activities and public meetings opposing the project and advocating that such a big addition to the city should require voter approval.  She also commented on the proposed approvals in writing.  She participated in these activities both as an individual and as a board member of the Environmental Coalition, which also opposed the project.  While not currently serving on the board of the Environmental Coalition, she is a member of that organization.  That organization is the plaintiff in at least one of the pending lawsuits against the City of Moorpark, which challenges the City’s zoning of the development, based on its inconsistency with the Moorpark General Plan.  Additionally, there is a lawsuit pending in which the developer challenges Measure S on its face, as well as how it has been applied to the Hidden Creek development.  That suit seeks inverse condemnation damages arising out of the enactment of measure S, which imposes a city urban restriction boundary requiring voter approval for the proposed development of the Hidden Creek property.


Dr. Mikos resides on East Cambridge Street, a small residential street that runs parallel to the southern boundary of a small portion of Happy Camp Canyon Regional Park.  Happy Camp Canyon Park is not within the City of Moorpark, but is in the unincorporated area of Ventura County.  Dr. Mikos’s residential property overlooks the southern most tip of the park.  Happy Camp Canyon Park wraps around the Hidden Creek property on both its west and its north side.  Therefore, the Hidden Creek property lies on the east side of the portion Happy Camp Canyon Park that is directly behind Dr. Mikos’s property. 


As originally proposed the Hidden Creek project added a street called the Spring Road Extension.  This street would go through Happy Camp Canyon Park approximately 1100 feet north of Dr. Mikos’s northern property line.  The construction of any road through Happy Camp Canyon Park would be contingent upon County approval of a General Plan Amendment (GPA) to allow it; the approval of the project by the City would not permit the road to be built absent the GPA approval by the County for the road. 


The proposed road would be visible from Dr. Mikos’s residence, however, it would not obstruct her view in any way.  Public comment on the project asserted that the project would impact views to homes in Dr. Mikos’s neighborhood, however, the only impact would be the fact that the street may be visible from the residence.  That impact will not have a material financial effect on the value of the properties.  In addition, Dr. Mikos’s residence rests on low-lying land.  While she does have an excellent view into Happy Camp Canyon Park, the view is primarily of hills and other higher ground that would not be impacted by the Hidden Creek project, as originally proposed.  In fact, the hills on the east side of Happy Camp Canyon Park nearest Dr. Mikos’s residence obscure those few originally proposed Hidden Creek development planning areas that are closest to her residence, with the possible exception of part of a potential high school site.


The traffic identified in the environmental documentation as the most severe would be directed to Collins Drive/Campus Park, which is about a mile away from Dr. Mikos’s residence.  This option would result in some additional traffic on feeder streets to Dr. Mikos’s residence but would not result in additional traffic on her street.


Neither the traffic nor the road proposed in the original project will have a significant impact on Dr. Mikos’s residence.  It is important to note, however, the original proposed project does not currently have any land use entitlements, regardless of how the litigation is resolved.  If the developers decide to move forward with their original project, they could fulfill the contingent approvals previously granted by the 1998 city council only if they successfully reinstitute annexation proceedings, negotiate a new development agreement with the city, and obtain an affirmative vote of the people under Measure S.  Any development that they propose could take the form of the previous application or could be configured differently.  Absent an actual development proposal with identifiable impacts on Councilmember Mikos’s property, it is unknown whether development of Hidden Creek would have a material financial effect on her property. 

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “should perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001, subd. (b).) Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700, subd’s. (b)(1)-(8).)  The Commission recently enacted changes in its regulatory scheme to determine where a conflict may exist.  

1.        Public official.  
The Act’s conflict-of-interest provisions apply only to “public officials.”

(§§ 87100, 87103; Regulation 18700, subd. (b)(1).)  “Public official” is defined as every member, officer, employee or consultant of a state or local government agency.  

(§ 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision, or any county board commission.  (§ 82041.)  As a member of the Moorpark City Council, Dr. Mikos is a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to her.  

2.
Will Dr. Mikos be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  Dr. Mikos clearly will be making, participating in making, or influencing a governmental decision if she votes and deliberates on decisions regarding the Hidden Creek development project.

Making a governmental decision includes voting on a matter or committing the agency to a course of action.  (Regulation 18702.1(a).)  Making a litigation decision (e.g., amendment of pleadings; commencement of additional litigation; making and responding to discovery requests; case management; making and responding to pre-trial motions; engaging in trial strategy and tactics; making and responding to settlement offers; and appealing district court decisions) is considered to be making a governmental decision for purposes of the Act.

3.
What are Dr. Mikos’ economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds of economic interests recognized under the Act.  The pertinent economic interest in Dr. Mikos’ facts is:

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

The request for advice indicates Dr. Mikos owns a home on East Cambridge Street in Moorpark, near the project.  One can safely assume the value of the interest in that home (real property) is $2,000 or greater. Therefore, it is an economic interest for purposes of the Act.

4.
Is Dr. Mikos’ economic interest directly or indirectly involved in decisions related to the development?  

The Commission’s regulations provide that real property is directly involved in a governmental decision under certain specific circumstances. (Regulation 18704.2(a).) The request for advice indicates that the proposed development is 780 feet away from Dr. Mikos’ residence. Because her property is beyond 500 feet of the project land, it would be considered indirectly involved in those decisions.  (Regulation 18704.2.)  None of the other enumerated circumstances are present with regard to Dr. Mikos’ economic interest in the context of the present decision.  Therefore, under the Commission’s regulations, her residential interest is considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.2(b).)  

5.
Choosing which materiality standards to apply in deciding if there will be a reasonably foreseeable material financial effect.  

Knowing the degree to which the residential real property is involved in the decision, the fifth step is picking the appropriate standard for evaluating the “materiality”—that is, the importance—of the effect of the decision on the real property.  (See Regulation 18700(b)(5).)   

Under Regulation 18705.2(b), the financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material.  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential  of the real property in which the official has an economic interest;

(B)  The use of the real property in which the official has an economic interest;

(C)  The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

6.
Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.  

The next step in deciding whether Dr. Mikos has a conflict of interest is using the materiality standards (from step 5, above) to decide if a material financial effect on one of more of her economic interests is reasonably foreseeable as a result of the decision.  (Regulation 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)   

The Commission does not act as a finder of fact when it renders advice; we are not in a position to determine the financial effect of the decision on Dr. Mikos’ property.
  We must leave the factual determinations of materiality and foreseeability for Dr. Mikos to make, considering the following factors, among others:  

· The development potential or income producing potential of the real property in which the official has an economic interest;
· The use of the real property in which the official has an economic interest;
· The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.  (Regulation 18705.2, subd. (b)(1)(A)-(C).)
Applying the outlined analytical steps to the facts as presented in the request for advice, we find that Dr. Mikos has no conflict of interest in participating in decisions regarding either the Hidden Creek development or the pending litigation, which seeks, on one hand, to halt the Hidden Creek development, and on the other hand, damages from the City should the development be halted.

Dr. Mikos’ residential property is 780 feet away from the development, and the only street being added by the development is 1100 feet away from Dr. Mikos’ property.  Thus Dr. Mikos economic interest is only indirectly involved in decisions relating to the development and pending litigation.

 The proposed road, while visible from Dr. Mikos’ property, would not obstruct her view in any way.  The request for advice indicates that that impact would not have a material financial effect on the value of Dr. Mikos’s residence.  Any view of Happy Camp Park that Dr. Mikos enjoys from her home, which is situated in a low-lying area, would remain unchanged.  

 The most severe traffic impact from the proposed development occurs about a mile away from Dr. Mikos’ home.  The traffic may increase by 15% on feeder streets surrounding Dr. Mikos’ home.  According to the request for advice, neither the traffic nor the road proposed in the original project will have a significant impact on Dr. Mikos’ residence. Dr. Mikos has only an indirect economic interest in the decisions, and it is not reasonably foreseeable that the decisions will have a material financial effect on her economic interests.

7. 
Steps seven and eight: Exceptions 

We have not gone on to analyze the latter two steps.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  Because Dr. Mikos has no conflict of interest in participating in the decisions in question, it is not necessary to analyze the application of either exception.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Jody Feldman



Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�   Thus, this advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)


� Additionally, the outcome of the pending litigation will result in either the development going forward, or maintenance of the status quo.  However, since we conclude that Dr. Mikos does not have a conflict of interest regarding the development, she will similarly not have a conflict of interest in the interlinked litigation decisions.





