





June 6, 2001

John L. Cook, City Attorney

City of Indian Wells

44-950 Eldorado Drive

Indian Wells, CA 92210-7497

Re:
Your Request for Advice


Our File No.   A-01-111

Dear Mr. Cook:


This letter is in response to your request on behalf of City Council Member Robert Bernheimer for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This advice is based upon the information provided in your letter and in a telephone conversation with you on May 23, 2001. Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTION


Where a member of the city council has a client in his private law practice that regularly bids on public works projects, does the city council member have a conflict of interest in voting on decisions to award public works contracts to the low bidder, if the low bidder is not his client?


CONCLUSION


The city council member has a conflict of interest in voting to award public works contracts where his client is competing, regardless of whether or not his client is the low bidder, because that governmental decision has a reasonably foreseeable material effect on the city council member’s economic interest.

FACTS


Robert Bernheimer is a city council member for the City of Indian Wells.  The City of Indian Wells is a general law city and has elected to be governed by the Public Contract Code §§ 22030 et seq. in regard to bidding procedures and the award of bids on public works projects.  The city will be considering the award of public works construction projects. You have further stated that contracts for public works construction projects “must be let to the low bidder unless all bids are rejected.”  When a bid on a public works project is awarded by the city council, the bid of the lowest bidder is set forth with the other competitors’ bids for the council’s consideration.  As a practical matter, such contracts are almost always awarded to the lowest bidder. 

Mr. Bernheimer maintains a private law practice.  Granite Construction Company is a current client of Mr. Bernheimer’s.  In the last twelve months, Granite Construction Company has paid legal fees to Mr. Bernheimer in the amount of $500.00 or more. Granite Construction customarily bids on all city public works construction projects.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision. 

Step One: Is the individual a “public official”?


As a member of the city council for the City of Indian Wells, Mr. Bernheimer is a “public official” under the Act.  (§ 82048.)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1 subds. (a) (1)-(4).)  Conversely, when a “public official” determines not to act in regard to such matters, he/she is also making a governmental decision. (Regulation 18702.1 subd. (a)(5).) A public official is not making or participating in a governmental decision if the actions of the official are “solely ministerial.” (Regulation 18702.4.)

Under the facts provided in your letter, in voting to award a public works contract to the low bidder, Mr. Bernheimer would appear to be making a governmental decision under the Act.  However, you have also stated that public works contracts in the city “must be let to the low bidder unless all bids are rejected.”  In this regard, you have stated that the city is governed by the Public Contract Code §§ 22030 et seq., in its bidding and contract award procedures.  These additional facts raise an issue as to whether Mr. Bernheimer’s actions in voting to award a contract to the low bidder are “solely ministerial,” and, thus excepted from the conflict of interest strictures of the Act. 
 (See Allen Advice Letter, A-90-701.)

Examining the statutory scheme set forth in the Public Contract Code,
 it provides for an informal or formal bidding process depending on the cost of the project being let out to bid. (Pub. Con. Code §§ 22032, 22034, 22037.) The rejection or award of a bid is governed by the Public Contract Code § 22038 which states:

(a) In its discretion, the public agency may reject any bids presented.  If after the first invitation of bids all bids are rejected, after reevaluating its cost estimates of  the project, the public agency shall have the option of either of the following:

(1) Abandoning the project or readvertising for bids in the manner described by this article.

 
(2) By passage of a resolution by a four-fifths vote of its governing body 

declaring that the project can be performed more economically by the employees of the public agency, may have the project done by force account without further complying with this article.

(b) If a contract is awarded, it shall be awarded to the lowest responsible bidder.  If two or more bids are the same and the lowest, the public agency may accept the one it chooses.

(c) If no bids are received through the formal or informal procedure, the project may be performed by the employees of the public agency by force account, or  negotiated contract without further complying with this article….[emphasis added.]


While this statute contemplates that the award of a public works contract will go to the lowest bidder, the city council still retains significant discretion to reject a bid, determine that a bidder is not “responsible,” to break ties in the bidding, and negotiate contracts without further bidding where no bids are received.  A bid may also be rejected if it is nonresponsive, in that it fails to comply with the bid specifications. (Taylor Bus Service, Inc. v. San Diego Board of Education (1987) 195 Cal.App.3d 1331, 1342 [241 Cal.Rptr. 379].) A city council has the discretion to waive immaterial defects in a bid, but it may also refuse to do so.   (MCM Construction, Inc. v. City and County of San Francisco (1998) 66 Cal.App.4th 359, 374 [78 Cal.Rptr.2d 44].) In sum, the city council has broad discretion over the bidding process. 


Juxtaposed against this broad discretion, is the seemingly ministerial nature of the ultimate decision to award a public works contract to the lowest bidder.  A city council must let a public works contract to the lowest responsible bidder, and a writ of mandate will issue for its failure to do so.  (City of Inglewood-L.A. County Civic Center Authority v. Superior Court (1972) 7 Cal.3d 861, 867 [103 Cal.Rptr. 689].)

What is unclear from the case law is whether the discretionary aspects of the bidding award process are intertwined with the ostensibly nondiscretionary decision to award a public works contract to the lowest bidder, or are they separate and distinct parts of the process.  The issue of whether a bidder is not “responsible” is subject to the due process requirements of prior notice and an opportunity to rebut the assertion of nonresponsibity, but a quasi-judicial hearing is not required. (City of Inglewood-L.A. County Civic Center Authority v. Superior Court, supra, 7 Cal.3d. 871.)  A determination of nonresponsiveness, on the other hand, can be made from the face of the bid without any hearing whatsoever. (Taylor Bus Service, Inc. v. San Diego Board of Education, supra, 195 Cal.App.3d 1331, 1341-1343 [241 Cal.Rptr. 379].)  The decision to waive defects in a bid appears to be an ad hoc decision that can be made at any time. (MCM Construction v. City and County of San Francisco, supra, 66 Cal.App.4th 359, 374 [78 Cal.Rptr.2d 44].) Moreover, even if the discretionary aspects of the process could be procedurally separated from the decision to award a contract, nothing would preclude a council member from substantively raising the same issues at the time the contract is awarded. Ultimately, it is simply impossible to separate the discretionary and nondiscretionary actions of a public official in awarding a public works contract. (See Crabb Advice Letter, A-00-066.) Therefore, the decision to award a public works contract to the lowest bidder does not come within the exception for “solely ministerial” acts, and is a governmental decision under the Act.   

Step Three: What is the “economic interest” of the public official?


“A public official has an economic interest in any person from whom he/she has received income aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made. For purposes of the Political Reform Act, a public official's income includes income which has been promised to the public official but not yet received by him or her, if he or she has a legally enforceable right to the promised income.” (Regulation 18703.3(a).)


You have stated that Granite Construction Company is a client of 

Mr. Bernheimer’s private law practice, and that Granite Construction customarily bids on all city public works projects.  In our telephone conversation, you further stated that 

Mr. Bernheimer has received at least an aggregate income of five hundred dollars ($500) or more from Granite Construction in the 12 months prior to your letter.  You indicated that it is a given fact that the $500 income threshold is met with regard to 

Mr. Bernheimer’s relationship with Granite Construction.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


A source of income to a public official, such as Granite Construction, is directly involved in a decision before the official's agency when it, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person. (Regulation 18704.1, subds. (a)(1)(2).)


As posited in your letter, your inquiry only concerns Mr. Bernheimer’s involvement in decisions to award a public works contract when Granite Construction is not the “low bidder.”  You have also stated that Granite Construction bids on all public works projects in the city.  As such, even where it is not the lowest bidder, Granite Construction is involved in initiating the proceeding by bidding.  Also, the selection of a bidder other than Granite Construction for a public works project is a denial of that contract to Granite Construction.  Therefore, Mr Bernheimer’s economic interests are directly involved in the governmental decision. 

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material, and is it reasonably foreseeable that the effect will be material?


Where a source of income to a public official is directly involved in a governmental decision, any reasonably foreseeable effect on that source of income is deemed to be material. (Regulation 18705.3, subd. (a).) 


Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if the effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In our telephone conversation, you indicated that, as a practical matter, a public works contract is almost always awarded to the lowest bidder.  The above discussion, however, references several bases why the lowest bidder might not be selected.  As Granite Construction bids on all public works contracts in the city, anytime the lowest bidder, other than Granite Construction itself, is eliminated from the competitive process, Granite’s chances of obtaining that contract are considerably enhanced.  In a similar vein if all bids are thrown out, and the process is re-initiated, Granite is in a better position to obtain the contract.  It is substantially likely that on some of these occasions, this will result in an award of a public works contract to Granite Construction that it would not have otherwise obtained.  Because Granite Construction would be directly affected by any of these decisions, it is reasonably foreseeable that a material financial effect on Mr. Bernheimer’s economic interests will result.

Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?


Disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Regulation 18707.)  Also, if the public official is legally required to make or participate in the making of a governmental decision, disqualification is not required. (Regulation 18708.)  Nothing in the facts that you have provided suggests that these exceptions are applicable to Mr. Bernheimer’s role as a city council member in the bidding award process.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� The implication of your letter is that it has already been determined that Mr. Bernheimer would have a disqualifying conflict of interest in the governmental decision when Granite Construction is the lowest bidder; however, if the function of awarding a public works contract to the low bidder is indeed “solely ministerial,” he would not be disqualified under the Act, even in voting to award a public works contract to Granite Construction, as the lowest bidder.


� The Uniform Public Construction Cost Accounting Act is set forth at Public Contract Code §§ 22000 et seq.





