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May 22, 2001

Lois Coalwell

1560 State Highway 49

Placerville, CA 95667

Re:
Your Request for Advice


Our File No.   A-01-114

Dear Ms. Coalwell:


This letter is in response to your request for advice regarding the conflict-of- interest provisions of the Political Reform Act (the “Act”).
  This advice is based upon the information provided in your letter and in telephone conversations with you and your husband on May 15 and 16, 2001.  This letter is limited solely to provisions of the Act, and should not be taken as advice or an opinion regarding any other areas of law potentially raised by your letter.  (See e.g. Gov. Code § 11425.40.)  Also, please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTION


As a planning commissioner for El Dorado County, may you participate in a decision involving an individual who is represented by an attorney who also provides services to your husband in an unrelated matter?

CONCLUSION

You do not have a conflict of interest under the Act and may participate in this decision.

FACTS


You are a current member of the El Dorado County Planning Commission.  An item currently before the planning commission is a special use permit held by a Mr. Reinders, who is the subject of a complaint by a neighbor.  An attorney, Mr. David Becker, is representing the complaining neighbor.  This item was first heard on April 13, 2000, and was continued to May 11, 2000.   It was again continued until October 11, 2000, at which time a resolution of intent to revoke the special use permit was passed.


In mid-November 2000, your husband engaged Mr. Becker to provide legal services regarding an unrelated matter concerning a nonprofit corporation.  Aside from rendering legal advice, Mr. Becker is not otherwise involved in the nonprofit corporation.  Your husband is not receiving any discount on fees paid to Mr. Becker.  For corporate filing purposes, you are the secretary for the organization that was the subject of Mr. Becker’s services.  You state the arrangement between Mr. Becker and your husband for legal services is the sole connection that you have with the parties, property interests, and business interests before you in the Reinders matter. 


At a subsequent meeting on May 10, 2001, you acknowledged your connection with Mr. Becker, in that he was providing legal services to your husband, as set forth above.  The attorney for Mr. Reinders then stated that your association with opposing counsel was serious enough that you should recuse yourself from the matter before the planning commission giving rise to this request for advice. 



ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.  

Steps One and Two: Is the individual a “public official,” and if so, is the public official making, participating in making, or influencing a governmental decision? 

As a planning commissioner hearing and voting on a complaint regarding a special use permit, you are a public official participating in making a governmental decision. (§ 82048.)

Step Three: What is the “economic interest” of the public official?

§ 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (§ 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision           (§ 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (§ 87103; Regulation 18703.5).
 


The sole connection between you and the parties before you is the use of a common attorney by your husband and one of the parties.  Under the Act, you have no economic interest in Mr. Becker or his law firm. Merely having an attorney representing a party before you, who is also representing your husband in an unrelated matter, in itself, provides no basis for disqualification under the Act. (DiCamillo Advice Letter, No. A-98-222; Solomon Advice Letter, No. A-89-246.)  Therefore, you do not have a conflict of interest under the Act.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




William L. Williams, Jr.                              Staff Counsel, Legal Division
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� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (§ 87103.)   “Immediate family” is defined at     § 82029 as an official’s spouse and dependent children.


�  Please bear in mind that the Commission has recently completed a comprehensive review of its conflict-of-interest regulations, and has adopted numerous amendments to them, which were effective on February 1, 2001.  This letter is based on the new amendments.





�  It is not necessary to further analyze your request under steps four through eight, which address whether a governmental decision will have a reasonably foreseeable financial effect on a public official’s economic interests and general exceptions to disqualification, because you have no economic interest in the matter before you. (See regulations 18704-18708.)








