





August 31, 2001

Stephen A. Del Guercio

4301 Commonwealth Avenue

La Cañada-Flintridge, California 91011

Re:
Your Request for Informal Assistance


Our File No.   I-01-116

Dear Mr. Del Guercio:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
 Because your question does not concern a specific governmental decision, we are treating your request as one for informal assistance.
 This letter should not be construed as advice on any conduct that may have already taken place.  Finally, our response is based on the facts presented.  The Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


As a member of the La Cañada-Flintridge City Council, may you participate in decisions concerning contracts between the City of La Cañada-Flintridge and the County of Los Angeles for the provision of basic services, such as law enforcement and building inspection, where the law firm in which you are a partner also has a contract with the County of Los Angeles which provides you with an annual income in excess of $10,000?

CONCLUSION


Although you have a conflict of interest with respect to the contracts between the City of La Cañada-Flintridge and the County of Los Angeles, the effect of your economic interest is not distinguishable from the effect on the public generally.  Therefore, the “public generally” exception applies, and you may participate in the decisions regarding the contracts between the City of La Cañada-Flintridge and the County of Los Angeles.

FACTS


You are a newly-elected member of the La Cañada-Flintridge City Council.  La Cañada-Flintridge (“City”) is a city located within the County of Los Angeles (“County”).  During the ordinary course of its operations, the City contracts with the County for the provision of certain public services.  For example, the City contracts with the County Sheriff’s Department for the provision of police services within the City, and the City contracts with the County for general services which include the County as plan checkers and building inspectors.  As a member of the city council, you will be called upon to participate in decisions on behalf of the City in connection with these and similar contractual arrangements with the County.  


You are a partner of the law firm of Demetriou, Del Guercio, Springer & Francis, LLP.  Your interest in the income of the firm is in excess of ten percent.  For several years, your firm has had a contract with the Office of the Los Angeles County Counsel to provide legal services to the County in connection with certain real estate litigation cases in which the County is a party.  Your law firm is compensated on an hourly basis for its legal services in connection with the cases.  The cases are assigned by the Office of the Los Angeles County Counsel from time to time on a case by case basis.  The City has not been a party to any of the cases, and the cases do not involve real estate within the jurisdiction of the City.  The amount of income received by your law firm and by you (as an owner of the law firm) is in excess of $10,000 per year.


Your contract with the Office of the Los Angeles County Counsel requires that the firm obtain the County’s approval on:

“(a)  All reports, requests, and other services and responsibilities as required under this AGREEMENT.

“(b)  Any proposed tactical maneuver or trial strategy.

“(c)  All recommended settlement proposals prior to giving FIRM settlement authority.

“(d)   All billing statements in accordance with procedures referenced in Exhibit I.”

(Agreement dated January 1, 1999, Section III(B)(4).)


The population of the City of La Cañada-Flintridge for the year 2000 was 20,318.  

The contracts between the City and the County range from the largest, which is with the County Sheriff’s Department for the provision of law enforcement services, for approximately $1.5 million annually, to the smallest, for general services such as the provision of building inspectors and safety services for the City, for approximately $330,000 annually.  All of the contracts at issue will affect the entire population of the City in the same manner.  The annual budget and revenues of the County are approximately $15.6 billion.  The population of the County is approximately 9.9 million people.

ANALYSIS

Your question concerns the Act’s conflict of interest provisions, which begin at Section 87100 by stating the fundamental rule:

“No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  

Section 87103 indicates that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on the official, a member of his or her immediate family, or on any of his or her economic interests.  As a member of the La Cañada-Flintridge City Council, you are a public official subject to the Act’s conflict of interest provisions. (Section 82048, Regulation 18701.)  As such, the decisions you identify in your letter regarding contracts for service with the County of Los Angeles constitute making or participating in governmental decisions (see Regulation 18702.1 - 18702.4) as a member of the city council.  Your question reduces down to this; whether it is foreseeable that any of these decisions would have a material financial effect on any of your economic interests.

To answer this question we must first identify your economic interests potentially affected by these decisions of the city council.  There are six kinds of economic interests from which conflicts may arise.  They are defined in Section 87103 and Regulations 18703-18703.5 to include any source of income to the public official which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c), Regulation 18703.3).  

The only economic interests we can identify from your request for advice, and the only one about which you inquire, is the contractual relationship between your law firm and the County which, under your facts, would appear to be a “source of income” to you, unless the governmental salary exception applies to the income you receive from the County. (see Section 82030(b)(2) and Regulation 18232.)  

To determine if that exception applies, it must first be determined whether you are a “consultant” under the Act.

“Consultant” is defined by Regulation 18701(a)(2), largely by specifying responsibilities typical of “public officials;”

“(2) ‘Consultant’ means an individual who, pursuant to a contract with a state or local government agency: 


“(A) Makes a governmental decision whether to: 


“1.  Approve a rate, rule, or regulation; 


“2.  Adopt or enforce a law; 


“3.  Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 


“4.  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract that requires agency approval; 


“5.  Grant agency approval to a contract that requires agency approval and to which the agency is a party, or to the specifications for such a contract;


“6.  Grant agency approval to a plan, design, report, study, or similar item; 

“7.  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof;


or

   
“(B)  Serves in a staff capacity with the agency and in that capacity participates in making a governmental decision as defined in Regulation 18702.2 or performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency's Conflict of Interest Code under Government Code Section 87302.” (emphasis added.)


The information you have provided us about your firm’s services does not indicate that you meet the criteria established under Regulation 18701(a)(2) to qualify as a “consultant” with the County.  First of all, the contract in question is with your firm, not an individual, and your facts do not indicate that you, personally, perform any services for the County under that contract.  Second, if the contract is with you, it does not appear that you make governmental decisions as described in that regulation, or that you serve the County in a staff capacity.  Pursuant to Section III(B)(4) of your contract with the County, the County retains control over virtually all decisions regarding any litigation matters handled by your firm, including all tactical maneuvers and trial strategy.  Under the regulation, personnel of your firm may be considered “consultants” if they serve in a staff capacity with the County and in that capacity perform all or substantially all the same duties for the County that would otherwise be performed by an individual holding a position specified in the County’s conflict of interest code.  Note that a “consultant” would be the natural person providing the services to the County, and not the firm itself. (Lyions Advice Letter, No. A-94-353.)  However, where the contract expressly provides for a significant amount of control and direction by the agency, and where the ultimate decision-making authority is retained by the governmental entity, the personnel of the contracting entity do not fulfill the qualifications as a consultant.  (Pendleton Advice Letter, No. I-93-283).  For the above reasons, we conclude that your income from the County is not properly classified as “salary” under Section 82030(b)(2).  Therefore, the County is a source of income to you within the meaning of Section 87103(c).


To determine whether it is reasonably foreseeable that decisions before the city council would have a material financial effect on the County, we must decide what constitutes a “material” financial effect.  The decisions you describe to us in general terms involve the County directly, since the subject of the decisions are contracts with the County for services to the City.  Because the County is directly involved in these decisions, any financial effect is “material.”  (Regulation 18705.3(a).)  Thus, if it is “reasonably foreseeable” that a decision will have any financial effect (of any size at all) on the County, you have a conflict of interest in that decision.

The “Public Generally” Exception

Even if a public official has what would otherwise be a conflict of interest, he or she is not disqualified if the financial effect on him or her is indistinguishable from the effect on the public generally.  (Section 87103; Regulation 18703 et seq.)  The facts set forth in your letters and in our subsequent telephone conversations indicate that consideration of the following exception to the conflict of interest rules is required:

“Notwithstanding a determination that the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interests is material, a public official does not have a disqualifying conflict of interest in the governmental decision if the governmental decision affects the public official’s economic interests in a manner which is indistinguishable from the manner in which the decision will affect the public generally as set forth in Title 2, California Code of Regulations, sections 18707.1-18707.9.” (Regulation 18707(a).)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3).)


�  "Reasonably foreseeable" means "substantially likely." (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  A financial effect need not be a certainty to be considered “reasonably foreseeable;” a substantial likelihood that it will occur is sufficient to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not “reasonably foreseeable.” (Ibid.)





