





April 8, 2002

Barbara Kaufman, Chairwoman

San Francisco Bay Conservation 

and Development Commission

50 California Street, Suite 2600

San Francisco, CA 94111 

Re:
Your Request for Informal Assistance


Our File No.   I-01-118

Dear Ms. Kaufman:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Any conclusions contained herein are based on the facts you have presented to us.  Please bear in mind the Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 

1 FPPC Ops. 71.)  Because the situation about which you have inquired does not currently present material facts needed by us to fully assess your situation, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8)(C), copy enclosed.)

QUESTION

May you participate in a decision to approve a permit application for the placement of fill in the San Francisco Bay submitted by the San Francisco International Airport?

CONCLUSION


Provided that your economic interest will not be materially affected by the decision on the application filed by the San Francisco International Airport, you will not have a conflict of interest in the decision.

FACTS


You currently chair the San Francisco Bay Conservation and Development Commission (“BCDC”), a position you have held since February 1, 2001.  You are also a member of the SFO Enterprises Inc. Board of Directors (“SFOE”), a position that you have held since September 1999.  BCDC anticipates that sometime in the next two years, San Francisco International Airport (“SFO”) will submit a permit application seeking authorization for the placement of fill in San Francisco Bay to expand the runways at the airport. 


The San Francisco Bay Conservation and Development Commission is a state agency that regulates land use in San Francisco Bay and along the Bay’s shoreline.  BCDC issues permits for the placement of fill, the extraction of materials worth more than $20, and substantial changes in use within BCDC’s jurisdiction, which includes the Bay and a 100-foot wide strip of land around the Bay known as the shoreline band.  The Commission bases its decisions on whether or not to issue permits for proposed projects or whether the projects would
 be consistent with policies contained in the McAteer-Petris Act (Cal. Govt. Code Section 66600 et seq.) and the San Francisco Bay Plan.  BCDC is composed of 27 members who represent the public, counties and cities along the Bay shoreline, five state agencies, and two federal agencies.  Governor Gray Davis appointed you to serve as commission chair on February 1, 2001.  


SFO is an enterprise department of the City and County of San Francisco.  As an enterprise department, it is self-funding and does not contribute to the City and County of San Francisco’s general fund.  A percentage of income from airport concessions, however, does go to the general fund.  The airport is currently grappling how best to address flight delays due to inclement weather, noise problems, and anticipated increases in commercial airline activity in the next 20 years.  Therefore, the airport is studying a variety of alternative responses, including one that would require the placement of fill in San Francisco Bay.  Such a project would require a permit from BCDC.  


On July 17, 1997, with Resolution No. 678-97, the board of supervisors approved the formation of SFOE, a private, for-profit corporation to provide international airport management and advisory services.  The board of supervisors appropriated $10,000 for the initial capitalization of the corporation in 1997.  SFOE was incorporated as a California corporation on September 8, 1999, with the city as its sole shareholder.  SFOE markets international airport management and advisory services for a fee with the net profits going to the general fund of the City and County of San Francisco.  SFO provided SFOE with $565,000 start-up costs through fiscal year 1999-2000.  A written agreement between SFO and SFOE established repayment terms with interest over seven years.  Management and advisory services to private enterprises in other countries that manage international airports are provided in part by SFO employees pursuant to a contract between San Francisco City and County and SFOE.  As a member of the SFOE Board of Directors, you are not paid a salary nor are you compensated in any other way.  Over the past two or three years, the board has met approximately six times in order to make policy-type decisions, such as whether the corporation would bid on a particular job.  


If SFO submits a permit application to BCDC, BCDC will hold public hearings and vote on the permit application from SFO to expand its runways.  Any BCDC permit that authorizes the placement of fill for runway realignment would have a significant economic impact on many businesses that would work for SFO on the project as well as on the airport itself.  SFO will probably be submitting to BCDC within the next two years an application for the placement of fill.  Currently, the BCDC staff is participating in the environmental review of the project.  Further, the commission receives briefings by SFO staff on its progress toward its goal to enlarge its runway capacity.  

The SFOE management believes that there would be no impact on SFOE whether or not BCDC grants a permit to SFO for any activity in BCDC’s jurisdiction because the two entities are not linked in their activities or funding sources.  SFOE provides international airport consulting services that are unrelated to BCDC’s jurisdiction.  SFO manages the airport.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001.)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The steps of this analysis are outlined below.

1.        Are you a public official?
The Act’s conflict-of-interest provisions apply only to “public officials.”

(Sections 87100 and 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  As the chair of the BCDC, you are a “public official,” and therefore, subject to the Act’s conflict-of-interest rules.

2.
Will you make, participate in making, or influence a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  


As chairman of the BCDC, you will “make a governmental decision” if you vote on a decision to approve a permit for the placement of fill in the San Francisco Bay.  Additionally, if you engage in any of the actions detailed above with regard to these decisions, you will “participate in making” or “influence” this decision.

3.
What are your economic interests? 
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); 


Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

The Act defines “business entity” as:

  “… any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.” (Section 82005.)

The facts you have provided state that SFOE is a private, for-profit California corporation with the City and County of San Francisco as its sole shareholder.  Based on these facts, it appears that SFOE is a business entity.
  Because you are a member of the SFOE Board of Directors, you have an economic interest in SFOE.
 (Section 87103(d).)

4. Is your economic interest directly or indirectly involved in the decisions?

A person, including a business entity, is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. (Regulation 18704.1(a).) 

“A person is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a)(2).)  If the source of income is not directly involved in the decision, the source is considered indirectly involved in the decision.  (Regulation 18704.1(b).)

With respect to the application submitted by SFO, it appears SFOE is only indirectly involved in the decision.  (Regulation 18704.1(b).)  SFOE was established to provide airport management and advisory services.  Your facts do not indicate that SFOE would be impacted by the application request to expand the runway.  However, your facts state that BCDC will hold public hearings on the matter.  If BCDC authorizes placement of fill for runway realignment, your facts indicate it would have a significant economic impact on many businesses that work for SFO on the project as well as the airport itself.  The magnitude of the project suggests there may be financial impacts on SFOE and its management and advisory services.  You should analyze this step with respect to each governmental decision.

5. 
Determining which materiality standards apply in deciding if there will be a reasonably foreseeable material financial effect. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Only formal written advice confers the immunity provided under section 83114(b) and regulation 18329(b)(7).  Informal assistance does not provide immunity.  (Regulation 18329(c)(3).)


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�  Under the Siegel analysis, an entity such as SFOE may be determined to be a local government agency based on the consideration of a number of factors.  (In re Siegel, 3 FPPC Ops. 62.)  According to the facts provided to date, it does not appear that this test is relevant to your situation.  Therefore, we do not include this analysis here.


�  Your representative, Ellen Sampson, was very helpful in providing additional information regarding application of the rule provided by regulation 18703.1(d).  However, after a thorough review of all facts and issues pertaining to this situation, we have concluded that regulation 18703.1(d) does not apply to the circumstances you have presented.





